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The administrative justice system has been described as the “Cinderella” of the justice system – 
more often taking a back seat, whilst the limelight is shared between criminal and civil justice. For 
most, when asked to think of “justice”,  criminal cases or civil court litigation  are  more likely to 
spring to mind  than, say, an appeal against a refusal of planning permission, or a reconsideration 
of entitlement to receive state benefits. 

Yet, the average citizen is more likely to come into contact with the administrative justice system 

than either of the others.  Decisions made by public bodies and organisations affect the lives of 

everyone who lives in Scotland.  Reduction of disability benefit; refusal of a school placing request;  

refusal to provide certain adult social care services; or  refusal of a claim for asylum and a decision 

to deport; decisions of this nature, and the processes for challenging them, demonstrate the 

breadth – and importance - of the administrative justice system. 

Key to the remit of the Scottish Tribunals and Administrative Justice Advisory Committee (STAJAC) 

is to “promote the interests of system users and champion an administrative justice system that is 

accessible, responsive and has users’ needs at the centre”. With this in mind, we wanted to build a 

comprehensive picture of the administrative justice and tribunals landscape in Scotland.  

The report undoubtedly demonstrates the scale, complexity and fragmentation of the system, 

especially when viewed through the lens of a system user. As such, it can help inform future policy 

making, as well as shape the priorities of any future oversight body in the area. 

This report is a “snapshot” of the administrative justice and tribunals landscape in Scotland as at 

November 2015. The system is organic, and even during the course of producing this report has 

changed. Major changes are on the horizon which will alter the landscape further. Not least are 

those resulting from the Courts Reform (Scotland) Act 2014, and the Tribunals (Scotland) Act 2014. 

And further changes under the proposed devolution settlement, including those relating to 

tribunals, tax and welfare, are looming.  However it remains to be seen exactly how the Scotland 

Bill 2015 will affect the administrative justice and tribunals landscape in Scotland. 

It is intended that this report will become a living resource – that will be updated and refreshed as 

required,  to reflect the changing face of the administrative justice landscape in Scotland. 

I would like to thank my colleagues on the Committee for their contributions to this project, and 

Scottish Government staff for their administrative support. Finally, I must thank Alan Morrison, our 

Policy and Research Officer, who  had the insight, dedication and perseverance to translate our 

ambition for a comprehensive overview of the system into  this report and the maps within it. 

 
Marieke Dwarshuis 
Chair, Scottish Tribunals and Administrative Justice Advisory Committee 
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1.1  This report has been prepared on behalf of the Scottish Tribunals and Administrative Justice 

Advisory Committee (STAJAC).  

1.2  The STAJAC was established in November 2013 by the then Minister for Community Safety 

and Legal Affairs, Roseanna Cunningham MSP. It was established as an interim committee with a 

lifespan of two years, ending in November 2015. The Committee performs a crucial oversight role 

in Scotland, providing external scrutiny of the administrative justice and tribunals system in 

devolved areas, and highlighting any issues to the Scottish Ministers. 

1.3  Of particular note is the first line of the Committee’s remit which states that it should: 

“promote the interests of system users and champion an administrative justice 

system that is accessible, responsive and has users’ needs at the centre”1 

1.4  With this in mind, and informed by the views of stakeholders, the Committee believed it 

essential to build up, as far as possible, a comprehensive picture of the current administrative 

justice and tribunals landscape in Scotland. By doing so, the nature and complexity of the ‘system’ 

as a whole would be laid bare.  

1.5  The mapping exercise could then serve to inform the future work of any oversight body, as 

well as inform the development of policy affecting the design of (aspects of) the system and its 

processes. For example, pressure points and gaps could be identified for further scrutiny; and 

rationales could be developed for the further expansion or development of the system and 

redress processes, in areas ranging from welfare payments to licensing and from school closures 

to information rights.   

What is administrative justice, and the administrative justice and tribunals system? 

1.6  There are various existing definitions of what constitutes “administrative justice”, and what 

makes up the “administrative justice and tribunals system”.  

1.7  A statutory definition of the overall system was provided in the Tribunals, Courts and 

Enforcement Act 2007: 

 “the overall system by which decisions of an administrative or executive nature are 

 made in relation to particular persons including: 

a) the procedures for making such decisions, 

b) the law under which such decisions are made, and 

                                                                 

1 For the STAJAC’s full Remit and Working Practices, see: 
http://www.adminjusticescotland.com/Remit%20&%20Working%20Practices.htm  

Introduction 

2015 

Chapter 1 

http://www.adminjusticescotland.com/Remit%20&%20Working%20Practices.htm
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c) the systems for resolving disputes and airing grievances in relation to such 

decisions.”2 

1.8  Digging a little deeper, the Administrative Justice Steering Group has described the term 

“administrative justice” in the following terms: 

“Initial decision making by public bodies affecting individuals’ rights and interests including 

the substantive rules under which decisions are made and the procedures followed in 

making decisions… and; systems for resolving disputes relating to such decisions and for 

considering individuals’ grievances.”3 

1.9  On the basis of these definitions, it can be said that the “administrative justice and tribunals 

system” in Scotland encompasses:  

 first instance decision making of all devolved and reserved public bodies (or bodies 

performing a public service) affecting individuals’ rights and interests; 

 the appeal and review processes for resolving disputes, including the role of the courts 

and judicial review;  

 tribunals  in both first-instance decision making and appellate roles (including party to 

party tribunals); 

 complaints processes and complaints handling bodies for the public sector; and  

 regulatory bodies and Commissioners, which handle complaints or references, and/or 

conduct investigations. 

Aim and Scope of this report 

1.10  The aim of this report is to “map”, as comprehensively as possible, the administrative justice 

and tribunals landscape in Scotland. It sets out, as far as has been possible, the public bodies and 

tribunals (and bodies performing a public service) which take decisions of an administrative nature 

in Scotland, and the various associated redress processes in relation to grievances with those 

decisions.  It also described tribunals resolving disputes between parties (and not involving 

administrative  decisions).  

1.11  In defining the scope of the landscape to be mapped, the Committee  first of all adopted the 

statutory definition of the administrative justice system, set out above at section 1.7. 

1.12  In adopting this definition, the Committee set the scope for the mapping exercise to include 

both reserved and devolved bodies and tribunals which operate in Scotland, and take decisions of 

an administrative nature which affect individuals; and the associated reserved and devolved 

dispute resolution processes, bodies or tribunals which have a role in dealing with the grievances 

of individuals in Scotland. 

1.13  For the purposes of this report, the Committee interpreted the phrase “particular persons” as 

relating predominantly to citizens in an individual and natural capacity, rather than “legal persons” 

in a commercial capacity. Therefore , certain bodies and tribunals have not been included in this 

                                                                 

2 Tribunals, Courts and Enforcement Act 2007, Schedule 7, para.13(4), repealed by the Public Bodies (Abolition of 
Administrative Justice and Tribunals Council) Order 2013 
3 Administrative Justice Steering Group (AJSG), Administrative Justice in Scotland – The Way Forward: The final report 
of the Administrative Justice Steering Group, (Consumer Focus Scotland, 2009), para.2.1 
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report. These include, for example, the Competition Appeals Tribunal and the Copyright Tribunal, 

which make decisions of a purely commercial nature.  

1.14  For the purposes of this report, the Committee has interpreted the phrase “resolving 

disputes and airing grievances” rather widely. The report includes statutory rights of appeal and 

review in relation to the decisions of public bodies and tribunals, but it also includes the role of 

regulators and professional regulatory bodies where appropriate. Therefore, the roles of, for 

example, the General Teaching Council for Scotland and the General Medical Council are detailed. 

However, it should be noted that not every professional regulatory body has come within the 

scope of this report - only those that lead to a statutory tribunal, or those that regulate 

professionals who, by virtue of their employment, perform a public service have been included. 

Methodology 

1.15  Given STAJAC’s remit to “champion the needs of users”, it decided to approach the mapping 

project from the user perspective.  

1.16  Therefore , rather than describing the landscape around the constituent parts of the system 

and the ways in which to navigate from one part to the next,  it was decided to describe the 

landscape, and the many journeys a user might have to make  through it, from the bottom up: 

starting from the initial decision that is made that affects  an individuals’ rights and interests.  

1.17  This resulted in the 14 subject based chapters detailed in this report, which were designed to 

ensure an accessible approach by subject area, starting from the initial administrative decision, 

rather than by form or body of redress.  

1.18  The most challenging part of this mapping project has been to uncover all the various bodies 

making first instance administrative justice decisions, and all the various decisions they might 

make. Indeed, whilst this map cannot claim to be comprehensive, it is the most comprehensive of 

its type.     

1.19  A combination of desktop research and meetings with relevant professionals ensured that 

the administrative justice decisions and redress processes in each subject area were identified. 

These have been  detailed, and the various redress processes formatted within accessible tables, 

allowing an overview “at a glance”. These tables detail the salient information of the different 

redress processes, including the relevant redress bodies, legislative basis, form of redress and 

further rights of redress. In order to ensure accuracy, draft sections were sent to relevant 

professionals, where available, for suggestions and approval. 

1.20  The fold-out “maps” following each chapter were designed following the drafting of the text 

and tabular sections of each relevant subject area. They were designed to allow an accessible, 

visual  “whole system” overview of the various subject areas and differing routes of redress in 

each, as detailed in the report. 

How to use this Report 

1.21  This report is divided into two parts.  

1.22  Part 1 is comprised of the “system chapters” and includes chapters 2-5. These provide a brief 

overview of the system as a whole, describing the role and interaction of the Courts and  
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Tribunals,  an explanation of Judicial Review,  of role of the Ombudsmen and the Commissioners 

and regulatory bodies  in the administrative justice and tribunals system in Scotland.  

1.23  Part 2 is comprised of the “subject area chapters” and includes chapters 6-19. These detail 

the main administrative justice processes relevant to each subject area, and include the fold-out 

“maps” of the routes of redress (as detailed in the textual and tabular part of each chapter). These 

should be read in conjunction with Part 1, and in particular with Chapter 3 – Judicial Review and 

Chapter 4 – The Ombudsmen; which detail the scope of judicial review and the roles of the 

Ombudsmen as routes of redress which are not detailed in each individual subject area chapter. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
  

Important Notes 

Each reference to legislation and/or statutory instrument is to be taken “as amended”, unless otherwise 
stated 

In the text, and in the tables at the right-most column (“Further Appeal or Review”), the statement “no 
further right of appeal or to request review” or “none”, does not mean that Judicial Review will not be 

possible, and reference should be made to Chapter 3 – Judicial Review for further information 

The role of the Ombudsmen as a route of redress has been dealt with generically in Chapter 4, rather 
than in each  individual chapter. There are exceptions in relation to the Scottish Public Services 

Ombudsman (SPSO), where the SPSO has a specific statutory role and these are detailed in the relevant 
chapters. Reference should be made to Chapter 4 – The Ombudsmen for further information 

In the text, and in the tables at the right-most column (“Further Appeal or Review”), the statement “on a 
point of law only” means that an appeal is not possible on the merits of the case, but rather only possible 
on grounds relating to the legality of the decision and other points of law. This may affect the availability 
of Judicial Review, and reference should be made to Chapter 3 – Judicial Review for further information 

Finally, this report is intended as a reference guide only. The information contained within 
is, to the best of STAJAC’s knowledge, accurate as at November 2015. It is not, however, a 

statement of the law and should not be taken as such. 
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2.1  Scotland’s courts and both devolved and reserved tribunals play an important role in the 

administrative justice system. These bodies most often interact with the system in an appellate 
role, but are also responsible to a more limited extent for first-instance decision making or the 
adjudication of disputes.  
2.2  This chapter gives a general overview of the relationship between the courts and tribunals, 

and their role within the administrative justice system. The individual redress processes which 

involve the courts and tribunals are detailed in the subject area chapters and maps of this report, 

but it must be noted that on-going reform as detailed in this chapter may have an effect on these 

processes. 

The Courts 

2.3  Scotland’s civil courts, and particularly the Sheriff Court, feature often within this report. The 

legislation or regulations which provide a public body or organisation with administrative decision 

making power more often than not provide for a statutory right of appeal or review. These can 

relate to an internal right of appeal, but as can be seen from the maps in this report, the courts 

have been given an important appellate role in the administrative justice system.  

2.4  Depending on the legislative basis of the right of appeal or review, courts can provide a full-

blown merits based review of the initial decision, or are limited to a consideration of points of law 

only. For a merits based review of the decision, the court can look at the facts, circumstances and 

discretion of the decision maker in coming to its decision. 

2.5  Appeals on a point of law are far more limited. This form of redress is concerned only with the 

legality of the decision, or where the case has raised a point of law in itself. 

2.6  In other cases, the legislation limits the appeal or review to consideration of the scope of the 

legislation which delegates the decision making power only. This is similar, but narrower, than 

consideration on a point of law, and considers whether the decision taken was ultra vires. These 

latter forms of redress are similar to judicial review, and can limit its availability.  

2.7  In coming to a judgement in their appellate function, the powers of the court are sometimes 

delineated by legislation. In general terms, however, the court will have the power to make any 

order it sees fit, including; to confirm the original decision; to quash that decision; to remit the 

case to the initial decision making body for reconsideration; to direct that body to make any such 

decision that the court sees fit; to substitute the decision with the court’s own decision; or to vary 

the initial decision. 

The Role of the Courts and Tribunals 

2015 

Chapter 2 
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2.8  There may be a further onward right of appeal against the decision of a court on appeal. This 

is, in general, more likely to be the case if the appellate function of the court was merits-based. 

These are to a court of higher standing.  

2.9  The courts are also sometimes granted the power, on application from a relevant authority, to 

make an “initial” administrative decision regarding action to be taken. For example, a Local 

Authority may petition the Sheriff Court to make a certain Order or Notice requiring, or 

prohibiting, certain actions by individuals. This type of court decision making, as detailed in this 

report, will usually give rise to a right of appeal or review, often to a court of higher standing.  

Human Rights, Devolution and European Law Cases 

2.10  For certain cases which raise human rights or “devolution issues”,4 there may be a further 

right to appeal after the “final judgement”5 in any case to the UK Supreme Court.6 The case must 

raise a sufficiently important point of law which is in the public interest, to warrant a hearing at 

the Supreme Court.7 For human rights issues, there may be a further right of appeal to the 

European Court of Human Rights in Strasbourg. 

2.11  It should also be noted that cases which raise issues of European law may be referred to the 

Court of Justice of the European Union. Separate processes exist for cases of this type, and this is 

out-with the scope of this report. 

Court Reform 

2.12  Currently, Scotland is in the midst of a wide-scale programme of civil court reform. The 

Courts Reform (Scotland) Act 2014 has already changed the rules regarding judicial review and 

references to the UK Supreme Court.8 The Act will also significantly change the way in which civil 

cases, including administrative cases, progress through the system. For instance, the Act will 

introduce a national Sheriff Appeal Court for civil appeals.9 The role of that Court is currently 

performed by the six individual Sheriffs Principal. These changes, obviously, have the potential to 

impact significantly on the processes outlined in this report.  

The Tribunals 

2.13  There are, in effect, two tribunals systems which operate in relation to matters which affect 

the citizens of Scotland: the devolved tribunals system, and the reserved tribunals system.  

2.14  Tribunals act in both an appellate and first-instance decision making capacity. Some tribunals 

also act as an adjudicator of party-party disputes.10 

 

 

                                                                 

4 See: Scotland Act 1998, Schedule 6, para 1: which lists “devolution issues” – these include determinations of whether 
an Act or action of the Scottish Parliament or Scottish Ministers is within legislative competence 
5 Court of Session Act 1988, s.40(10) 
6 Constitutional Reform Act 2005, s.40(4)(b); Scotland Act 1998, Schedule 6, para.1 
7 Court of Session Act 1988, s.40A(3) 
8 Court of Session Act 1988, s.27B; Court of Session Act 1988, s.40 
9 Courts Reform (Scotland) Act 2014, Part 2 
10 For example, the Employment Tribunals, the Private Rented Housing Panel and the Homeowner Housing Panel 
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2.15  The subject matter handled by the tribunals ranges from immigration appeals to the 

determination of orders under relevant mental health legislation. The combined systems handle 

thousands of cases each year, and form a vital part of the administrative justice system. 

The Reserved System 

2.16  Most reserved tribunals operate from within a unified two-tier structure, supported by Her 

Majesty’s Courts and Tribunals Service. This comprises a number of “chambers” identified by 

subject matter which together form the UK First-tier Tribunal; and a number of second-tier 

chambers which, in general, handle appeals from the first-tier and complex first-instance cases, 

which together form the UK Upper Tribunal.  There are also a number of stand-alone reserved 

tribunals.11  

The Devolved System 

2.17  The devolved tribunals system is currently undergoing a process of reform and 

rationalisation, bringing the system broadly in line with the unified structure operating for most 

reserved tribunals.12 This will comprise a First-tier Tribunal for Scotland and an Upper Tribunal for 

Scotland, containing “chambers” and “divisions” identified by subject matter, respectively. These 

will collectively be known as “the Scottish Tribunals” and will be supported by the Scottish Courts 

and Tribunals Service (SCTS).  

2.18 Existing devolved tribunals which are supported by SCTS will be transferred in to the unified 

structure over a phased period of time, with the first of these – the housing jurisdictions13 – to be 

transferred in 2016. There are currently a number of stand-alone devolved tribunals (not 

supported by SCTS) , which are also scheduled to be transferred in to the unified structure over 

time.14  

The Devolution Settlement 

2.19  It is important to be aware that the Smith Commission recommended the devolution to 

Scotland of almost all reserved tribunals which handle cases in relation to citizens of Scotland.15 

Tribunals relating to national security are to remain reserved.16 The exact terms of the agreement 

regarding the devolution of tribunals are currently being negotiated as part of the Scotland Bill 

2015. It remains to be seen which tribunals will be devolved, to what extent they will be devolved, 

and the timetables for their devolution.  

 

 

                                                                 

11 For example, the Reserve Forces Appeals Tribunal and the Horserace Betting Levy Appeal Tribunal  
12 Tribunals (Scotland) Act 2014 
13 The new Housing and Property  Chamber will comprise the Private Rented Housing Panel, the Homeowner Housing 
Panel, a new Private Rented Sector Tribunal and a Letting Agents Tribunal  
14 For example, the Police Appeals Tribunal, the NHS Tribunal and the Valuation Appeal Committees 
15 The Smith Commission, Report of the Smith Commission for further devolution of powers to the Scottish Parliament 
(Edinburgh 2014), available: https://www.smith-commission.scot/wp-
content/uploads/2014/11/The_Smith_Commission_Report-1.pdf; note that only the administration of such tribunals, 
and not the substantive law is to be devolved 
16 These comprise: The Pathogens Access Appeal Commission; The Investigatory Powers Tribunal; The Proscribed 
Organisations Appeal Commission; and the Special Immigration Appeals Commission 

https://www.smith-commission.scot/wp-content/uploads/2014/11/The_Smith_Commission_Report-1.pdf
https://www.smith-commission.scot/wp-content/uploads/2014/11/The_Smith_Commission_Report-1.pdf
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Powers of the Tribunals 

2.20  In general, the powers of the tribunals (in whichever capacity), are laid out in the relevant 

legislation and regulations. Invariably, there are rights of appeal or review in relation to tribunal 

decisions, and these range from reconsideration by the tribunal itself; transfer to another tribunal 

of higher standing; or transfer to the courts system.  
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3.1  Judicial review is a  common law remedy. In principle, anyone affected by any action or 

inaction by a public body, office or organisation when exercising its decision making power can 

petition the court to raise an action for judicial review, in order to challenge that action or 

inaction.  

3.2  It is usually used in situations in which no other legal remedy, such as a right of appeal to a 

tribunal, is available. Judicial review may be used to challenge the decisions or actions of any 

public body, e.g. Government Ministers and Government Departments, Local Authorities, NHS 

bodies, prison governors, quangos of all kinds, tribunals and inferior courts. 

3.3  In limited circumstances, it may also be used to challenge decisions or actions of private 

bodies such as trade associations and sporting bodies. However, this chapter is concerned with its 

use to challenge decisions of public bodies. In principle, it can be used in any area of public 

administration and has been used in Scotland to challenge, for example, decisions on planning, 

immigration control, the homelessness legislation and the treatment of prisoners. 

3.4  Judicial review is available only in the Court of Session and not in any other court.17 In a 

limited range of circumstances, a petition for judicial review may be transferred to the UK First-tier 

Tribunal or to the UK Upper Tribunal which will then conduct the judicial review.18  

Grounds for Judicial Review 

3.5  The Court will not, in general, undertake a review of the merits of the decision made (i.e. 

whether the decision was right), but is concerned with whether the decision was legal.19  

3.6  There are, in general, only three grounds on which an action for judicial review can be 

founded. These are: a) illegality; b) irrationality; and c) procedural impropriety.20 These are 

explained below: 

 

 

 

 

 

                                                                 

17 Brown v Hamilton District Council, 1983 SC (HL) 1 
18 Tribunals, Courts and Enforcement Act 2007, s.20(1)(a) 
19 R v Secretary of State for Scotland, 1999 SC (HL) 17 
20 Council of Civil Service Unions v Minister for the Civil Service, [1985] AC 374; City of Edinburgh District Council v 
Secretary of State for Scotland, 1985 SLT 551 

Judicial Review    

2015 

Chapter 3 
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a) Illegality 

3.7  The ground of illegality concerns a decision which has not been taken in accordance with the 

law. This can cover any of the following: 

 the making of a decision which goes beyond what is permitted by the legislation governing 

the decision; 

 failing to take action or make a decision when legislation requires it; 

 taking irrelevant considerations into account in making a decision, or failing to take 

relevant considerations into account; 

 a public body using a power which it does have for an improper purpose; 

 the decision taken is in breach of the Human Rights Act; 

 the decision taken is in breach of European Union Law; 

 a public body has unfairly refused to satisfy a legitimate expectation, e.g. by failing to keep 

a promise. 

b) Irrationality 

3.8  The ground of irrationality concerns the use of discretion on the part of the decision maker. 

This ground is also termed “unreasonableness”.21 The threshold for what constitutes an 

unreasonable or irrational decision is very high. It must constitute a decision “so unreasonable 

that no reasonable authority could have come to it”.22  

c) Procedural Impropriety 

3.9  The ground of procedural impropriety covers: 

 the failure of the public body to follow the specific  procedural requirements of the 

legislation governing the decision; 

 failure to follow the common law principles of procedural fairness, also known as the 

principles of “natural justice”. The two principles of natural justice are that a person 

making a decision that affects the legal rights or important interests of another person 

must (i) be impartial, and (ii) generally follow a fair procedure. These principles apply to 

decisions made by courts, tribunals and administrative bodies.  

Restrictions on the Availability of Judicial Review 

3.10  Since 22nd September 2015, a person seeking judicial review of a decision (‘the petitioner’) 

has been required to seek permission from the Court of Session for the judicial review to proceed. 

The court will not grant permission unless the petitioner has a “sufficient interest” in the matter, 

                                                                 

21 Associated Provincial Picture Houses Ltd v Wednesbury Corporation, [1948] 1 KB 223 
22 Ibid, p.230 
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and the action has a “real prospect of success”.23  If permission is granted, the case proceeds to a 

full hearing. 

3.11  Also since 22nd September 2015, a person seeking judicial review of a decision must bring 

proceedings to court within 3 months of the act or decision s/he seeks to challenge. The Court of 

Session may allow a petition raised more than three months after the decision if that appears 

equitable in all the circumstances. 

3.12  Furthermore, where a statute provides for a right of appeal or review, judicial review is in 

general unavailable.24 This includes instances where the right of appeal or review was available, 

but unexercised. Judicial review will only be available in these instances where exceptional 

circumstances are deemed to excuse the failure to use the statutory right of appeal or review.25 

3.13  The existence of a non-statutory right of appeal or review – such as an internal process – will 

probably not affect the availability of judicial review, however. 

Outcomes 

3.14  Where the  Court of Session decides that the public body has acted unlawfully it can make a 

variety of orders to give the petitioner a remedy. These include an order quashing the decision 

(known as “reduction”); an order declaring the rights of the parties to the case (“declarator”), an 

order stopping the public body going ahead with any proposed action  (“interdict”); an order 

requiring the public body to do something, including for example, to make a fresh decision 

(“implement”); or an order requiring the payment of damages.26 

  

                                                                 

23 Court of Session Act 1988, s.27B; Note that applications for permission relating to the decisions of the Upper 
Tribunal for Scotland pursuant to s.27B(3) of the Court of Session Act 1988, the test must raise an important point of 
principle or practice in addition to the standard test, as set out in the same section. 
24 West v Secretary of State for Scotland, 1992 SC 385 
25 British Railways Board v Glasgow Corporation, 1974 SC 261 (OH) 
26 Court of Session Rules, Chapter 58 
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4.1  This chapter outlines the roles and functions of the two public services Ombudsmen which 

operate in Scotland: The Scottish Public Services Ombudsman (SPSO) and the UK Parliamentary 

and Health Services Ombudsman (PHSO). The Office of SPSO is currently held by Mr Jim Martin, 

whilst that of PHSO is currently held by Dame Julie Mellor MBE.   

4.2  The Ombudsmen are Parliamentary Organisations and they are accountable to and report 

direct to their respective parliaments.   They can provide an alternative form of redress where 

there exist no formal appeal or review processes, in relation to a decision by a Public Authority 

which an individual is unhappy with.  Ombudsmen have a great deal of freedom in how they 

investigate and are usually described as operating in an inquisitorial manner rather than an 

adversarial one. The jurisdiction of the Ombudsmen is wide. By way of example, just some of the 

bodies relevant to this report within the remit of the Ombudsmen are: 

SPSO27 

 Local Authorities, in their various capacities 

 Local Authority Committees and Boards, including the Planning Committees and Licensing 

Boards 

 Health Boards and Special Health Boards 

 Forestry Commission Scotland 

 Education Scotland 

 Registered Social Landlords 

 Any member of the Scottish Government 

PHSO28 

 Any UK Government Department, and their associated agencies, including: 

 The Department for Work and Pensions 

 Her Majesty’s Revenue and Customs 

 Department for the Environment, Food and Rural Affairs 

 The Home Office 

 Driving and Vehicle Standards Agency 

 Driving and Vehicle Licensing Agency 

4.3  This chapter should be read in conjunction with Chapter 5 – Other Complaints Handlers and 

the Commissioners, as both detail complaints handlers and reviewing bodies. The Commissioners  

usually have a single or specialist remit,  and are responsible for handling complaints and cases 

relevant only to one or closely linked areas, whereas the Ombudsmen described in this chapter 

have a broader remit, covering a number of areas.  The other complaints handlers and 
                                                                 

27 These represent just a few examples. For further guidance, see: Scottish Public Services Ombudsman Act 2002 
28 These represent just a few examples. For further guidance, see: Parliamentary Commissioner Act 1967 

The Role of the Ombudsmen 

2015 
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commissioners are also, as public organisations themselves, subject to the jurisdiction of the 

Ombudsmen who can consider complaints about their work.    

4.4  Additional complexity may occur when there is an overlap between the organisations under 

the jurisdiction of the Commissioners and complaint handling bodies and those directly within the 

broader jurisdiction of  the Ombudsmen.  Generally, the complainant would be signposted first to 

the specialist complaint handler but it is not always clear what exactly the Ombudsmen may 

consider if a complaint is then made to them.  Complexity can also arrive when different aspects of 

the same complaint are subject to different jurisdictions.  As will be seen from below, significant 

work has been undertaken in Scotland since 2008/09 to improve and clarify complaints systems 

and processes.  

4.5  Both Ombudsmen investigate cases of “maladministration” or poor service by Public 

Authorities within their remits and, while they have broad discretion to investigate they are 

subject to some restrictions.  The most significant in this context is that they cannot generally 

question the merits of a discretionary judgment made without maladministration, although a 

significant exception exists for complaints about public health bodies.29  This means they do not 

usually review the merits of the decision and maladministration is an important concept to 

understand when considering their role.  

What is maladministration? 

4.6  Maladministration is not defined in law in either of the Acts establishing the two 

Ombudsmen,30 or in any subsequent Ombudsman legislation.  The most commonly cited definition 

is that given by Richard Crossman, Leader of the House of Commons, during the parliamentary 

debate on the Parliamentary Commissioner Bill:  

“A positive definition of maladministration is far more difficult to achieve.  We might 

have made an attempt in this Clause to define, by catalogue, all of the qualities 

which make up maladministration, which might count for maladministration by a 

civil servant.  It would be a wonderful exercise – bias, neglect, inattention, delay, 

incompetence, inaptitude, perversity, turpitude, arbitrariness and so on.”31 

4.7  This definition has since been fleshed out by the case-work of the PHSO.  In his 1993 annual 

report as Ombudsman, Sir William Reid sought to clarify the Crossman definition in order to 

emphasise that ‘maladministration’ should not be interpreted narrowly, and defined it as 

including:  

“Unwillingness to treat the complainant as a person with rights; refusal to answer 

reasonable questions; knowingly giving advice which is misleading or inadequate; 

offering no redress or manifestly disproportionate redress; and partiality.”32     

                                                                 

29 See sections 4.22, below 
30 Scottish Public Services Ombudsman Act 2002; Parliamentary Commissioner Act 1967 
31 HC Deb. 18 October 1966 vol. 734 cc.51-52  
32 Parliamentary Commissioner for Administration, Third Report 1993-94, 3-4  
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4.8  The concept, arguably, is not fixed but can change as the requirements on public organisations 

change.  For example, it is now generally accepted it can include a failure to take into account a 

person’s human rights.   

The Scottish Public Services Ombudsman (SPSO) 

4.9  The Scottish Public Services Ombudsman Act 2002 established an integrated Ombudsman 

service, combining the offices of the Scottish Parliamentary Ombudsman, the Health Service 

Ombudsman for Scotland, the Local Government Ombudsman and the Housing Association 

Ombudsman for Scotland.33  The Ombudsman’s jurisdiction has increased steadily since 2002, and 

now covers prisons, water and sewerage services, and colleges and universities of higher and 

further education.  

4.10  The Ombudsman may investigate instances where there is a claim of injustice or hardship 

suffered by the complainant in consequence of alleged maladministration or service failure.34 

4.11  The SPSO is a final stage complaints handling body, meaning that it will usually only 

investigate complaints where the complainant has exhausted the internal complaints handling 

process with the relevant public body. The SPSO does, however, have the discretion to handle an 

“early complaint” if the Ombudsman thinks it just to do so in the circumstances. 

4.12  The SPSO has responsibility in Scotland as the Complaints Standards Authority (CSA). In this 

role, the CSA is responsible for the production and promotion of standardised and simplified 

internal complaints procedures for the public sector in Scotland.35 The model Complaints Handling 

Procedure – a staged process with the SPSO as the final external stage - is now in place across 

Scotland, with the majority of Public Authorities now operating this standardised internal 

complaints process. 

4.13  Furthermore, in cases where no formal appeal or review exists in relation to decisions of a 

Public Authority, the SPSO may provide an alternative form of redress. The SPSO may also be able 

to exercise the discretion to look into an issue even when such a formal process exists. In this case, 

the SPSO provides an important “fall-back” form of redress in relation to decisions of Public 

Authorities, especially in cases where a route of redress would otherwise not exist.  

The SPSO’s Jurisdiction 

4.14  The Ombudsman may investigate actions taken by or on behalf of a person liable to 

investigation under the Act.36  The bodies which may be subject to investigation are usually listed 

in Schedules 2 and 3 to the Act37. These may be amended by Order in Council, with the exception 

of the bodies listed in Part 1 of Schedule 2 which includes, among others, the Scottish 

Government, Local Authorities and all Health Service bodies.38  

                                                                 

33 Scottish Public Services Ombudsman Act 2002, s.1 
34 Ibid, s.5 
35 Ibid, ss.16-16D 
36 Ibid, s.2   
37 There is a provision in the Public Services Reform (Scotland) Act 2011 which allows for licensed providers (private 
water and sewerage providers)  to be included who are not listed 
38 Ibid, Schedule 2, Part 1. This includes the Parliamentary Corporation, the Scottish Government, offices of the 
Scottish Administration, any Health Service body, any Local Authority, any Licensing Board, the Strathclyde Passenger 
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4.15  The SPSO, unlike the PHSO, does not operate an “MP filter” system – complainants can write 

to the office directly.39  Further, the Ombudsman’s services are free for everyone.  The SPSO has 

no power of initiative to conduct his own investigations.     

 

The Complaints Process 

4.16  As mentioned above, there are few limits imposed by the legislation on the process of 

investigation.  The legislation does set out some broad parameters.  The time limit for bringing 

complaints is 12 months after the day on which the person aggrieved first had notice of the matter 

complained of, unless the Ombudsman is satisfied that there are special circumstances which 

make it appropriate to consider a complaint out-with the time bar.40   

4.17  If, after considering a complaint, the Ombudsman decides not to investigate, or if after 

commencing an investigation he decides to discontinue to do so, he must send a statement of 

reasons for the decision to the persons specified – the person aggrieved; the listed Authority; and 

any other person who is alleged to have taken the action complained of.41  Where he is 

discontinuing an investigation, he may also lay a report with the Scottish Parliament.   

4.18  Where the Ombudsman chooses to continue with an investigation, he must communicate 

with the listed Authority and any other person who is alleged in the complaint, in order to allow 

them to comment on allegations.42 In all other matters, the Ombudsman may conduct the inquiry 

as he sees fit.43  The SPSO has court-backed powers to compel the production of documents and 

the attendance and examination of witnesses, for the purposes of conducting his investigation.44  

No statutory immunity can prevent the production of requested documents, save for information 

relevant to proceedings of the Scottish Cabinet.45  The Ombudsman may petition the Court of 

Session where he suspects obstruction or contempt.46   

4.19  When the Ombudsman concludes his investigation, he must send to the complainant a 

report of the investigation.  He must also send that report to any public body that formed the 

subject of the complaint, and any other person listed in the complaint.  In addition, he must 

provide a copy of that report to the Scottish Ministers.47  

Outcomes 

4.20  Where the Ombudsman has made a finding that the action, or inaction, of the Public 

Authority has constituted maladministration or service failure resulting in injustice or hardship for 
                                                                                                                                                                                                                     

Transport Authority, any Transport Partnership, any National Park Authority, the Scottish Fire and Rescue Service, any 
Children’s Panel Advisory Committee, any joint committee for superannuation of Local Government employees, 
Scottish Water, any Registered Social Landlord, any prison governor, or medical officer, or director of a contracted-out 
prison 
39 Ibid, s.9(1); see section 4.30, below  
40 Ibid, s.10(1) 
41 Ibid, s.11(1)-(2) 
42 Ibid, s.12(2) 
43 Ibid, s.12(4) 
44 Ibid, s.13(4) 
45 Ibid, s.13(5)-(7)  
46 Ibid, s.14 
47 Ibid, s.15(1)(a) 
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the complainant, he may make recommendations to that Authority. These can recommend ways 

in which the Authority can remedy the injustice or hardship caused, and may also relate to a 

change in internal processes to reduce the likelihood of similar occurrences. The remedy 

suggested may constitute something as simple as a formal apology, or could constitute some form 

of practical action, including the remedy of financial loss. 

4.21  Where the Ombudsman feels that, following an investigation, the injustice or hardship 

suffered has not, or will not be remedied, the Ombudsman may make a special report on the 

case.48  In doing so, the report must be sent to the complainant, the relevant public body or bodies 

and any other listed person, and will be laid before the Scottish Parliament.49  In addition, the 

Ombudsman may determine whether or not to make the report available to the public.50 The 

SPSO has not, as yet, had to exercise these powers. 

Discrete and Future Powers of the SPSO 

4.22  As noted briefly above, the SPSO’s remit and powers in relation to health complaints differs 

from those in relation to other complaints. The SPSO is the statutory final-stage complaints 

handler for disputes relating to the NHS, and services provided on behalf of the NHS.51 He is 

specifically empowered to take into account the “clinical judgement” of health professionals and 

medical staff when he is investigating complaints about such services.52 In broad terms, this means 

that the SPSO can look at the merits of the case and, in practice, this can involve the Ombudsman 

looking at the complainant’s health records. 

4.23  Furthermore, the SPSO is in line to receive further discrete powers which differ to his 

traditional role. In particular, the Scottish Government consulted on reform of the Social Work 

Complaints process, which is the statutory redress process for disputes regarding most social 

services provided by Local Authorities.53 Presently, the SPSO is the statutory final-stage complaints 

handler in this process, but proposals have been made to increase the remit of the Ombudsman in 

this regard – allowing him to take into account the “professional judgement” of social services 

professionals, in the same manner as the process for health complaints.54 

4.24  Finally, The Welfare Funds (Scotland) Act 2015, which places the Scottish Welfare Fund on a 

statutory footing, will also provide new powers for the SPSO.55 

4.25  The Act will allow for the SPSO (after initial review by the Local Authority56) to review and, 

should he see fit, quash decisions taken by Local Authorities in relation to the Scottish Welfare 

Fund, or direct them to reconsider the application.57  In addition, the Ombudsman may direct a 

                                                                 

48 Ibid, s.16(2) 
49 Ibid, s.16(3) 
50 Ibid, s.16(5) 
51 Patient Rights (Scotland) Act 2011 
52 Scottish Public Services Ombudsman Act 2002, s.7(2) 
53 The Social Work (Representations Procedure) (Scotland) Directions 1996 
54 The Scottish Government, Social Work Complaints: Consultation Report, (Edinburgh, July 2012), available: 
http://www.gov.scot/Resource/0039/00398131.pdf; see also:http://www.valuingcomplaints.org.uk/complaints-
procedures/local-authority-model-chp/social-work-complaints/, for information provided by the SPSO 
55 The Welfare Funds (Scotland) Act 2015, s.8 
56 Ibid, s.3 
57 Ibid, s.8(a) 

http://www.gov.scot/Resource/0039/00398131.pdf
http://www.valuingcomplaints.org.uk/complaints-procedures/local-authority-model-chp/social-work-complaints/
http://www.valuingcomplaints.org.uk/complaints-procedures/local-authority-model-chp/social-work-complaints/
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Local Authority to provide the assistance requested, or any other assistance that the Local 

Authority is entitled to give from the Scottish Welfare Fund.58   

The UK Parliamentary and Health Services Ombudsman 

4.26  The Parliamentary and Health Service Ombudsman (PHSO) comprises two separate 

organisations.  The Health Service Ombudsman only applies to England.59  However, the 

Parliamentary Commissioner for Administration investigates complaints made against UK 

Government Departments and other UK Public Organisations.60  

4.27  The PHSO is a final stage complaints handling body, meaning that she will usually only 

investigate complaints where the complainant has already exhausted the internal complaints 

handling process with the relevant public body.  The PHSO, does however, like the SPSO have the 

discretion to accept “early” complaints if the circumstances would justify it. The Ombudsman’s 

functions in relation to public bodies are largely governed by the Parliamentary Commissioner Act 

1967.61     

4.28  The Ombudsman describes itself as existing to investigate claims of injustice arising from 

alleged maladministration or poor service.62 This involves considering whether the complainant 

has suffered hardship or detriment because an organisation has not acted fairly or reasonably, 

because it has otherwise given a poor service and not acted to put things right, or because the 

organisation has no specified redress process.  The service is free for everyone. 

The PHSO’s Jurisdiction 

4.29  The Parliamentary Commissioner Act established the office of the Parliamentary 

Commissioner for Administration (the Ombudsman)63 and granted a general power to investigate 

any action taken on behalf of a Government Department or other Public Authority to which the 

Act applies.64  The Authorities that fall within the Ombudsman’s jurisdiction are set out in 

Schedule 2 to the Act, which lists a variety of Government Departments, corporations and 

unincorporated bodies established by Royal Prerogative.65   

4.30  At the time of creation, it was felt necessary to attempt to prevent spurious claims reaching 

the Ombudsman, and thus she may only investigate matters that have been referred to her via a 

Member of Parliament (known as the “MP filter”).66  Furthermore, appointments of the Crown, 

Ministers of the Crown or Government Departments, the Scottish Ministers, the First Minister and 

the Lord Advocate are excluded from the Ombudsman’s jurisdiction.67   

The Complaints Process 

                                                                 

58 Ibid, s.8(b)   
59 In respect of NHS complaints in England, those functions are set out in the Health Service Commissioners Act 1993 
60 Parliamentary Commissioner Act 1967 
61 Ibid 
62 See: http://www.ombudsman.org.uk/about-us  
63 Parliamentary Commissioner Act 1967, s.1   
64 Ibid, s.5  
65 Ibid, s.4(1) 
66 Ibid, s.5(1)(a)-(b) 
67 Ibid, s.6(2)(b) 

http://www.ombudsman.org.uk/about-us
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4.31  Complaints must be made, to an MP, within twelve months of the date when the person 

aggrieved first had notice of the matters alleged in the complaint.  The Ombudsman does, 

however, have discretion to conduct an investigation out-with that period, where there are special 

circumstances.68      

4.32  As with the SPSO, the  PHSOalso has court-backed powers of investigation in relation to 

requiring persons to provide information, produce documents or to attend and give evidence.69  

Information cannot be withheld by virtue of legislative exclusions or immunities, save for where 

information relates to proceedings of the UK Cabinet or any sub-committee of the Cabinet.70   

Outcomes 

4.33  Where the Ombudsman conducts an investigation, or otherwise chooses not to conduct such 

an investigation, she shall send to the MP which forwarded the request for investigation, a report 

of the results of the investigation, or a statement of reasons for not conducting an investigation.71  

She will also report, where she has conducted an investigation, to the Authority which forms the 

subject of the complaint.72  Finally, she is also obliged to report to the complainant.73   

4.34  Where the Ombudsman has made a finding that the action, or inaction, of the Public 

Authority has constituted maladministration or service failure resulting in injustice or hardship for 

the complainant, she will make recommendations to that Authority. These will recommend ways 

in which the Authority can remedy the injustice or hardship caused, and may also relate to a 

change in internal processes to reduce the likelihood of similar occurrences. The remedy 

suggested may constitute something as simple as a formal apology, or could constitute other 

practical actions. 

4.35  Where the Ombudsman feels that there has been maladministration resulting in injustice 

that is not likely to be remedied, she may lay before each House of Parliament a special report on 

the case.74  Further, the Ombudsman is obliged to report annually to each House of Parliament on 

the general performance of her functions under this Act.75    

                                                                 

68 Ibid, s.6(3) 
69 Ibid, s.8(2) 
70 Ibid, s.8(4) 
71 Ibid, s.10(1) 
72 Ibid, s.10(2) 
73 Ibid, s.10(2A)  
74 Ibid, s.10(3)  
75 Ibid, s.10(4)  
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5.1  This chapter outlines the jurisdiction of the main system-wide regulators and oversight bodies 

in Scotland which are empowered to handle complaints/references, and/or conduct 

investigations. These bodies play an important role in the administrative justice system – providing 

a route of redress in their own right, in order to protect the rights and interests of citizens on 

matters within their remits. It should be noted, that where a regulator or other oversight body is 

subject area specific, it will be dealt with in the relevant subject area chapter. These are: 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

5.2  This chapter should be read in conjunction with Chapter 4 – The Ombudsmen, as both detail 

complaints handlers and reviewing bodies. Whilst the bodies detailed here deal with specific and 

specialised remits, there may be an overlap with the jurisdiction of the Ombudsmen. Further, the 

Water Industry Commission for Scotland: 

Chapter 10 – The Environment, Heritage, Water 

and Waste Management at section 10.28 

 

Drinking Water Quality Regulator: Chapter 

10 – The Environment, Heritage, Water and 

Waste Management at section 10.30 

 

The Information Commissioner: Chapter 12 

– Freedom of Information, Data Protection 

and Investigatory Powers at section 12.14  

 

The Scottish Information Commissioner: 

Chapter 12 – Freedom of Information, Data 

Protection and Investigatory Powers at 
section 12.4 

The Police Investigations and Review 

Commissioner: Chapter 17 – The Police 

Service, Legal Services and Prisons at section 

17.3 

The Scottish Legal Complaints Commission: 

Chapter 17 – The Police Service, Legal 

Services and Prisons at section 17.22 

 

The Mental Welfare Commission: Chapter 7 

– Social Services, Care, Health and Well-being 

at section 7.36  

 

The Scottish Housing Regulator: Chapter 9 – 

Housing, Property and Land at section 9.11 

 

Education Scotland: Chapter 6 – Education and 
Learning at section 6.27 

 

The Care Inspectorate: Chapter 7 – Social 
Services, Care, Health and Well-being at section 
7.39 

 

The Office of the Scottish Charity Regulator: 

Chapter 19 – Licensing, Gambling, Charities and 

Electoral Registration at section 19.54 

 

Other Complaints Handlers and the 
Commissioners 

2015 

Chapter 5 
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bodies detailed here are public organisations and their own work may come within the remit of 

the Ombudsmen. 

Children and Young People’s Commissioner Scotland  

5.3  The Children and Young People’s Commissioner Scotland was established by the 

Commissioner for Children and Young People (Scotland) Act 2003. The Commissioner’s general 

function is to promote and safeguard the rights of children and young people in Scotland.76 In 

furtherance of this function, the Commissioner is empowered to undertake investigations on 

behalf of groups of children and young people generally , or on behalf of particular groups of 

children and young people.77 The Act provides that the Commissioner may investigate: 

“…whether, by what means and to what extent, a service provider has regard to the 

rights, interests and views of children and young people in making decisions or 

taking actions that affect those children and young people.”78 

5.4  The definition of “service provider” is wide, and includes public, private and voluntary sector 

service providers, including Local Authorities who hold parental rights and responsibilities in 

relation to “looked after” children.79 The Commissioner must be satisfied that the matter to be 

investigated is one of particular significance to children and young people.80 

5.5  There are exclusions to the Commissioner’s remit to conduct investigations, however. The 

Commissioner cannot conduct an investigation: if it relates to a reserved matter81;  if it is the 

subject of court or tribunal proceedings82;  if it relates only to an individual child or young person 

(as opposed to groups thereof)83; and finally, the Commissioner is prohibited from conducting an 

investigation which would duplicate the work that is properly the function of another person or 

body.84 

5.6  Whilst the Commissioner is, presently, barred from conducting an investigation where the 

matter relates to an individual child or young person, it should be noted that this is changing. The 

Children and Young People (Scotland) Act 2014 will increase this remit to permit investigations 

relating to individual children and young people.85 The non-duplication requirement is to remain, 

however, and in practice means that where, for example, the Scottish Public Services Ombudsman 

(SPSO) has competence to investigate, the Commissioner will be barred from doing so.86 

                                                                 

76 Children and Young People (Scotland) Act 2003, s.4(1) 
77 Ibid, s.7 
78 Ibid, s.7(1) 
79 Ibid, s.16(1) 
80 Ibid, s.7(2)(a) 
81 Ibid, s.7(3)(a) 
82 Ibid, s.7(3)(c)(i)-(ii) 
83 Ibid, s.7(3)(b) 
84 Ibid, s.7(2)(b) 
85 Children and Young People (Scotland) Act 2014, s.5 
86 By way of an example: the Commissioner could investigate complaints relating to the discipline of children or young 
people in school, as long as this did not trigger a discrimination element - Education Authorities fall within the remit of 
the SPSO, but the discipline of children is specifically excluded [Scottish Public Services Ombudsman Act 2002, 
Schedule 4, para.10]; matters which raise a discrimination element are properly within the remit of the Equality and 
Human Rights Commission, detailed at sections 5.8-5.11. 
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5.7  On conclusion of an investigation, the Commissioner must lay a report before the Scottish 

Parliament, and this must include any recommendations to the service provider as a result of the 

investigation.87 

The Equality and Human Rights Commission (EHRC) 

5.8  The Equality Act 2006 established the UK-wide EHRC, which has an office in Scotland, to 

promote and protect equality, diversity, and human rights; and to enforce the equality legislation 

and encourage Public Authorities to comply with the Human Rights Act.88 

5.9  Equalities legislation is a reserved matter, and as such the EHRC is the only competent 

Commission in relation to those matters. Human rights are slightly more complex. The EHRC is, in 

general, prevented from acting upon human rights issues relating to devolved matters, as this falls 

within the competence of the Scottish Human Rights Commission (SHRC), detailed at sections 5.12 

– 5.14, below. However, the SHRC can grant permission to the EHRC to do so.89 

5.10  The 2006 Act empowers the EHRC to investigate potential breaches of equality legislation 

and to take measures to enforce that legislation.90 The Commission can also conduct inquiries in 

relation to both equalities and human rights issues “on any matter relating to any of the 

Commission’s duties”; and can conduct investigations in relation to individuals or organisations it 

suspects of “unlawful” conduct under the equalities legislation.91 

5.11  Crucially, the EHRC is also empowered to financially assist individuals with legal action 

against a responsible individual or body which relates to the equality legislation.92 The EHRC can 

also take legal action in its own name, including Judicial Review, and can support cases by joining 

the case as a third party.93 

The Scottish Human Rights Commission (SHRC) 

5.12  The SHRC was established by the Scottish Commission for Human Rights Act 2006. Its general 

function is to promote, and encourage best practice in relation to, human rights insofar as they 

relate to devolved matters.94 

5.13  The Commission is empowered to conduct inquiries into the policies and practices of Scottish 

Public Authorities in relation to human rights.95 The inquiry must relate to Public Authorities 

                                                                 

87 Ibid, s.11 
88 Equality Act 2006, ss.8-9; Equality Act 2010; Human Rights Act 1998, s.6. There are 9 protected characteristics under 
the equalities legislation: Age; Disability; Sex; Race; Religion or belief; Pregnancy and maternity; Marriage and civil 
partnership; Sexual orientation; Gender reassignment. Human rights, for the EHRC’s purposes, are defined in s.9(2) of 
the 2006 Act as “the Convention Rights” and other human rights as defined in the Human Rights Act 1998 
89 Equality Act 2006, s.7(4) 
90 Equality Act 2006, s.35; Equality Act 2010. The Commissioner can also, by virtue of s.31 of the 2006 Act, undertake 
“assessments” of Public Authorities to examine compliance with the Public Sector Equality Duty 
91 Ibid 
92 Equality Act 2006, ss.28-29 
93 Ibid 
94 Scottish Commission for Human Rights Act 2006, s.2. Human Rights for the purposes of the SCHR are defined as the 
Convention Rights, and other human rights contained in any international Treaty, Convention or Instrument that has 
been ratified by the UK 
95 Ibid, s.8 
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generally, rather than a specific authority, unless a particular authority is the only body of its kind 

with functions relating to the subject matter of the inquiry, or the inquiry relates to the Torture 

Conventions or the United Nations Convention on Rights of Persons with Disabilities.96 On 

conclusion of the inquiry, the Commission must lay a report before the Scottish Parliament, 

including the details of any recommendations the Commission has made.97 

5.14  The SHRC is also empowered to intervene and make submissions in specific civil proceedings 

before a court, insofar as the subject of the proceedings relates to the Commission’s functions.98 

Leave or invitation of the relevant court is required,99 and the matter must raise an issue of public 

interest.100 

The Commissioner for Ethical Standards in Public Life and the Standards Commission 

5.15  The Commissioner for Ethical Standards in Public Life is responsible for investigating 

complaints regarding the potential breach of the relevant Codes of Conduct by Members of the 

Scottish Parliament (MSPs); Local Authority Councillors; and members of other Public 

Authorities.101 The Standards Commission decides what action to take, including holding a hearing, 

where a breach is found in regard to Councillors and members of other authorities.102 The Scottish 

Parliament is ultimately responsible for determining action to be taken against MSPs who have 

breached the Code of Conduct. 

The Parliamentary Commissioner for Standards and the Committee on Standards and Privileges  

5.16  The Parliamentary Commissioner for Standards investigates complaints that Members of 

Parliament (MPs) have breached the relevant Code of Conduct.103 The Committee on Standards 

decides what action to take against the MP where a breach is found.104 

Other UK-wide Complaints Handling Bodies 

5.17  There are a number of other complaints handling bodies which operate across the UK in 

relation to reserved bodies. These can operate as an “intermediary” stage in the complaints 

process. In particular, the Adjudicator’s Office handles complaints against Her Majesty’s Revenue 

and Customs, before these go to the Parliamentary and Health Services Ombudsman (PHSO). The 

Independent Case Examiner also acts as an “intermediary” stage in complaints about Department 

for Work and Pensions services (such as Job Centres and the Child Support Agency) before these 

go to the PHSO. 

 

  
                                                                 

96 Ibid, s.9 
97 Ibid, s.12 
98 Ibid, s.14(1). Note that this specifically excludes Children’s Hearing proceedings 
99 Ibid, s.14(2)(a)-(b) 
100 Ibid, s.14(3) 
101 Ethical Standards in Public Life etc. (Scotland) Act 2000 
102 Ibid 
103 Standing Order of the House of Commons No.149 (Committee on Standards and Privileges) and No.150 
(Parliamentary Commissioner for Standards) 
104 Ibid 
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6.1  Education and learning are areas wholly devolved to the Scottish Parliament under the 

Scotland Act 1998.105 In terms of administrative justice, it is possibly one of the most complex 

devolved areas – with various different procedures to challenge or question decisions of the 

bodies which provide public services in education. The landscape comprises a complex mix of 

Public Authorities, Scottish Government-sponsored bodies, regulators and tribunals.  

6.2  This chapter details the role of Local Authorities, in their capacity as Education Authorities.  

The role of the Scottish Qualifications Authority is also set out. Scotland’s colleges and universities, 

as well as the Student Awards Agency for Scotland, are also detailed.  Finally, the role of the 

regulators and scrutiny bodies within the education sector is considered.  

 

 

                                                                 

105 Education is not included in Schedule 5 to the Scotland Act 1998, which sets out the matters that are reserved 

Education & Learning 

2015 

Chapter 6 

First Instance Decision 
Making Body

Local Authorities in their capacity as 
Education Authorities

The Scottish Qualifications Authority (SQA)

Institutions of Further and Higher 
Education (Colleges and Universities)

The Student Awards Agency for Scotland 
(SAAS)

Remit

Administer and maintain local authority 
controlled nurseries, primary schools and 

secondary schools – and are responsible for 
all matters therein.

Awards qualifications and results to pupils 
sitting SQA approved examinations.

Each institution is responsible for its own 
administration and maintenance.

Provides eligible students studying a course 
of higher education in Scotland with 

financial assistance.
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Education Authorities 
 

6.3  The provision of education is one of the largest areas of responsibility for Local Authorities in 

Scotland.106  Vast numbers of decisions are taken on a daily basis by schools under Local Authority 

control, and these cover a wide range of different issues. This section will set out the areas of 

decision making of Local Authorities in their capacity as Education Authorities. Pre-school 

education, Primary and Secondary schooling, and Additional Support Needs will be discussed. 

 By way of example, some of the decision making areas of Education Authorities are:  

 Placing Requests 

 The Provision of Additional Support for Learning 

 Exclusion and Punishment 

 Attendance Orders 

 Educational Support for Pupils who cannot attend school 

 School Closures, and other changes to the School Estate 

 

Pre-School & Early Learning 

6.4  Local Authorities provide nurseries and early learning centres to pre-school children. Placing 

requests for certain nurseries can involve being placed on a waiting list. There are no informal or 

formal appeal procedures for placement refusal, unlike in Primary and Secondary schooling.107 

Parents are expected simply to look elsewhere.  

 

Primary & Secondary Schooling 

6.5  Local Authorities, in their capacity as Education Authorities, manage the vast majority of 

Primary and Secondary schools in Scotland.108 Individual schools, under the control of the 

Education Authorities, take a large number of decisions themselves regarding educational 

provision for individual pupils on a daily basis – from placing requests to pupil discipline to course 

provision. This section details the main areas of decision making of the Education Authorities (or 

individual schools under their authority) which give rise to specified redress processes. Note that 

Additional Support for Learning is detailed at sections 6.15-6.18, below. 

 

 

                                                                 

106 Education is also the largest area of expenditure for Local Authorities – The Accounts Commission, An Overview of 
Local Government in Scotland 2014, Audit Scotland (March 2014) 
107 Education (Scotland) Act 1980, s.28A, specifically excluding placement requests for nursery places from jurisdiction 
of the Education Appeal Committees 
108 There are 2,056 primary schools, 364 secondary schools and 149 special schools managed by Local Authorities in 
Scotland, in contrast to only 102 independent schools (Scottish Government, Dec 2013) - 
http://www.gov.scot/Topics/Education/Schools/FAQs  

http://www.gov.scot/Topics/Education/Schools/FAQs
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School Placing Requests 

6.6  Requests can be made that a pupil is placed in a specified school, other than the school which 

they would normally attend.109 Under the terms of the Additional Support for Learning legislation 

(detailed at sections 6.15-6.18, below), there is also a right to request that a pupil with additional 

support needs is placed in an independent or grant-aided special school.110 These are termed 

“placing requests”, and can be made to the relevant Education Authority. 

6.7  The Education Authority will assess placing requests, and can refuse such requests on certain 

grounds, or on the basis that refusal is appropriate in the circumstances.111 These include, for 

example, that to grant the request would cause significant expenditure to the Education Authority, 

or that it would be detrimental to the pupil’s continuity of education, or to continuity of education 

of the pupils already attending that school.  

6.8  A decision to refuse a placing request can be appealed. In the first instance, this is to the 

Education Appeal Committee of the relevant Local Authority, within 28 days of the decision.112 The 

Education Appeal Committee can confirm the Education Authority’s decision, or it can reverse the 

decision and order that the child is placed in the school specified in the request.113 

6.9  There is an onward right of appeal against the decision of an Education Appeal Committee to 

the Sheriff Court, should it confirm the Education Authority’s decision. This must be made within 

28 days.114 The Court can confirm or reverse the Education Authority’s decision. This decision of 

the Sheriff is final.115 

 

Exclusion & Attendance Orders 

6.10  The decision of an Education Authority to exclude a pupil from a school can be appealed. The 

Education Authority can also stipulate the conditions of the exclusion, and this is also subject to 

appeal. The appeal is to the Education Appeal Committee of the relevant Local Authority.116 The 

Education Appeal Committee can confirm or annul the exclusion, or could confirm the exclusion 

but modify the conditions.117 There is an onward right of appeal to the Sheriff Court.118 The Sheriff 

Court can make any decision that the Education Appeal Committee could have made. This decision 

is final.  

                                                                 

109 Education (Scotland) Act 1980, s.28 and s.28A 
110 Education (Additional Support for Learning) (Scotland) Act 2004, Schedule 2. But note that placing requests for a 
child in respect of whom there is in place a Co-ordinated Support Plan, or where there is an allegation of disability 
discrimination, come under the jurisdiction of the Additional Support Needs Tribunals for Scotland. The Tribunals also 
deals with placing request appeals for special schools for any child with additional support needs. This is detailed at 
paras. 6.15-6.17. 
111 Education (Scotland) Act 1980, s.28A(3) 
112 Ibid, s.28C  
113 Ibid, s.28E 
114 Ibid, s.28F 
115 Ibid 
116 Ibid, s.28H 
117 Ibid, s.28H(2) 
118 Ibid, s.28H(6)-(7) 
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6.11  Parents of children who attend public school are under a duty to ensure that the child 

attends at school, subject to reasonable reasons for non-attendance.119 The Education Authorities 

are empowered to ensure that parents of pupils comply with this duty.120 Attendance Orders can 

be made in respect of a child who fails to attend school without reasonable excuse, and this is 

served upon the parents of the child requiring them to ensure the child attends school.121 

Continued failure constitutes a criminal offence.122 There is a right of appeal for the parents of a 

child against the making of an Attendance Order. This is to the Sheriff Court.123 The Sheriff can 

confirm, annul or vary the Order.124 This decision is final. 

 

“Section 70 Complaints” 

6.12  Any interested party may complain to the Scottish Ministers if he or she believes that an 

educational establishment – including Education Authorities and others, such as independent 

schools – has failed to discharge a statutory duty under any of the Education Acts.125 The Scottish 

Ministers will then investigate the alleged failure and can, if satisfied that a failure has occurred, 

make an order ensuring that the educational establishment performs its statutory duty.126 

 

Proposed School Closures 

6.13  The Children and Young People (Scotland) Act 2014 amended the law to introduce an 

independent panel to have the final say on the legality of an Education Authority’s proposed 

closure of a school.127 The proposal will require to be “called-in” by the Scottish Ministers, but will 

then be put to the Panel for a final decision rather than remaining with the Ministers. The Scottish 

Ministers can call-in a proposal if they believe that the Education Authority has failed to comply 

with the Act or failed to take account of “material considerations”.  

6.14  Parents, and pupils deemed of sufficient maturity and understanding are treated as “relevant 

consultees” under the 2010 Act and therefore have the right to appeal the decision of the Panel 

further if they disagree with the outcome.128 This is to the Sheriff Court, but the appeal can only be 

made on a point of law. 

 

 

 

  

                                                                 

119 Ibid, s.35 
120 Ibid, s.36 
121 Ibid 
122 Ibid 
123 Ibid, s.38(5) 
124 Ibid 
125 Ibid, s.70 
126 Ibid 
127 Amending the Schools (Consultation) (Scotland) Act 2010 
128 Schools (Consultation) (Scotland) Act 2010, s.17D 
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The Scottish 

Ministers 

Hears complaints in 

relation to a failure by a 

responsible body – such as 

an Education Authority or 

independent school - to 
carry out its statutory 

duties under education 

law 

Education 

(Scotland) Act 

1980 

The Scottish 

Ministers are 

empowered to make 

an order requiring 

that the relevant 

duty is carried out 

None. 

The School 

Closure Review 

Panel 

Hears cases of 

recommended school 

closures by Education 

Authorities, where the 

Scottish Ministers have 

“called in” the proposal on 

the grounds that they 

believe the proposal fails 

to comply with the law or 

fails to take account of 

material considerations 

Schools 

(Consultation) 

(Scotland) Act 

2010 

The Panel can: 

refuse the proposal 

to close the school; 

remit the proposal 

to the Education 

Authority for a fresh 

decision; or grant 

consent to the 

proposal, with or 

without conditions 

There is an 

onward right of 

appeal against 

the decision of 

the Panel by any 

relevant 

consultee. This is 

to the Sheriff 

Court, but this 

must be on a 

point of law. 

Education 

Appeal 

Committees 

Hears appeals from 

parents/ carers or young 

people in regard to: a) A 

Local Authority’s refusal of 

a placing request (where 

there are no disability 

discrimination issues or a 

coordinated support plan 

for additional support 

needs)  b) Exclusions of 

pupils from school 

Education 

(Scotland) Act 

1980; 

Education 

(Additional 

Support for 

Learning) 

Scotland Act 

2004 

Can confirm or 

reverse the 

Education 

Authority’s decision 

There is an 

onward right of 

appeal against 

the decision of 

the Education 

Appeal 

Committee, to 

the Sheriff 

Court. 

The Sheriff 

Court 

Hears appeals from 

parents of pupils against 

Attendance Orders that 

have been imposed upon 

them 

The Education 

(Scotland) Act 

1980 

The Sheriff can 

amend, confirm or 

annul the Order 

None. 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 

Basis 

Primary and Secondary Schooling – Redress Processes 
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Additional Support for Learning 
 

6.15  Local Authorities are placed under a duty by the Education (Additional Support for Learning) 

(Scotland) Act 2004 to provide additional support to children and young people in primary and 

secondary education who are deemed to have “additional support needs”. Children or young 

people are deemed as having additional support needs if they require additional support above 

that which is normally provided in order to benefit fully from their education.129 If the additional 

support needs are deemed to be enduring and complex, then the Local Authority is required to 

create a Coordinated Support Plan (CSP) for the child.130  

6.16  Independent adjudication is provided as a dispute resolution process in relation to disputes 

between the Education Authority and the child or young person (or their parent/s), regarding any 

of the Education Authority’s functions under the 2004 Act.131 The process is free for children, 

young people and/or their parent/s.132 This involves an independent adjudicator hearing from 

both parties to the dispute before making recommendations as to resolution. This can help resolve 

a dispute early, but does not affect the right to subsequently proceed to more formal redress 

procedures, where available.133 

6.17  Certain disputes arising over the decisions of Education Authorities relating to additional 

support for learning can be brought to the Additional Support Needs Tribunals for Scotland, by 

way of a “reference”. The Tribunals can hear references relating to children or young people who 

have in place a CSP, or who may be entitled to one. The Tribunals can also hear cases relating to 

placing requests if they relate to disability discrimination, and cases relating to post-school 

transition.134 

6.18  Additional support for learning is an area of administrative justice where parents and young 

people are offered a range of support services both to help avoid disputes and to guide them 

through disputes should they arise. In particular, section 14 of the 2004 Act provides parents and 

young people with the support of free advocacy services should they wish, in order to help guide 

them through the tribunals process and to allow them to better understand their rights.135 

 

  

                                                                 

129 Education (Additional Support for Learning) Scotland Act 2004 s.1 
130 Ibid, s.2 
131 Ibid, s.16 
132 Ibid, s.16(3)(a) 
133 Ibid, s.16(3)(b) 
134 Ibid, ss.17-21 
135 Ibid, s.14 
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The Additional 

Support Needs 

Tribunals for 

Scotland 

Hears “references” by 

parents or young people 

in relation to CSPs or 

entitlement to CSPs; 

placing requests where 

there is a CSP; and 

disability discrimination in 

education 

Education 

(Additional 

Support for 

Learning) 

(Scotland) Act 

2004 

Can confirm or 

overturn the Local 

Authority decision, 

and can direct the 

Local Authority to 

take appropriate 

action as the 

Tribunal sees fit 

There is a right to 
ask the Tribunal to 

review its own 
decisions which 

can confirm, vary 
or revoke orders; 

and there is a 
limited onward 

right of appeal to 
the Court of 

Session, on a point 
of law only. 

Mediation 

The Education Authority 
must make arrangements 

for the provision of 
independent mediation 
services, free of charge. 
Mediation is available at 

any stage in disputes with 
the Education Authority 

regarding additional 
support needs. The 

service is provided free of 
charge 

Education 

(Additional 

Support for 

Learning) 

Scotland Act 

2004 

Aims to allow both 

parties to come to 

a mutually 

agreeable solution 

before more 

formal redress 

processes are 

required 

Mediation is 
entirely voluntary 
and need not be 

used. The 
agreement at the 

end is also 
voluntary, 

although parties 
are generally 

expected to abide 
by it. 

Independent 

Adjudication 

Adjudication is also 
available free of charge at 

any stage in the 
proceedings where the 

dispute could not be 
resolved more informally. 

An independent 
adjudicator will hear from 

both parties before 
coming to a decision on 

the case 

Education 
(Additional 
Support for 
Learning) 

(Scotland) Act 
2004 

Aims to resolve 
disputes before 

more formal 
redress processes 

are required 

The decision will 
include 

recommendations 
to resolve the 
dispute and 
parties are 

generally expected 
to abide by them. 
However, should a 

party remain 
aggrieved, they 

are free to 
proceed to more 

formal redress 
procedures. 

Forms of Redress 
Onward Appeal 

or Review 

Redress 

Mechanism 
Remit 

Legislative 

Basis 

Additional Support for Learning - Redress Processes 
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The Scottish Qualifications Authority (SQA) 
 

6.19  The SQA is Scotland’s national organisation responsible for the accreditation and award of 

national qualifications other than degrees.136 The SQA operates an internal appeal service for 

candidates who wish to challenge their award called the Results Service. There are two types of 

consideration.  In both circumstances, the school or educational facility requires to support the 

candidate in their appeal and will provide evidence for the candidate: 

a) Exceptional Circumstances Consideration Service – candidates can appeal to this service if 

they believe that exceptional circumstances – such as bereavement or medical illness – 

have affected their performance in an examination.  

b) Post-Results Service -  the educational establishment can appeal to this service if they are 

concerned that the published result is not reflective of the level of work achieved by the 

candidate throughout their study of the course.  

6.20  There is no onward appeal or review from the SQA’s Results Service decision. Similarly, an 

appeal will not even be possible should the school or other establishment refuse or fail to support 

the candidate’s claim.137 There are no formal challenge routes available to question the school’s 

failure or refusal to do so. The SQA and all education establishments are, however, under the 

remit of the Scottish Public Services Ombudsman (SPSO) should there be a complaint regarding 

maladministration or service failure. 

 

 

 

 

 

 

 

 

 

 

Further & Higher Education 
 

6.21  Colleges and universities in Scotland are independent institutions which administer and 

manage their own affairs independently of local and central government. However, they perform 

a public service and operate in part with public funds. 

 

                                                                 

136 Education (Scotland) Act 1996 s.2 
137 See: http://www.sqa.org.uk/sqa/65427.html  

The Scottish 

Qualifications 

Authority (SQA) 

– Results 

Service 

Can reconsider the 
award of grades for SQA 
accredited examinations 
on a joint application by 

the student and 
education establishment 

Education 

(Scotland) Act 

1996 

Can decide that, in 
the circumstances, 
the grade awarded 

does not reflect 
the student’s 

ability, and can re-
award a higher 

grade 

None. 

Forms of Redress 
Onward Appeal 

or Review 

Redress 

Mechanism 
Remit 

Legislative 

Basis 

Scottish Qualifications Authority – Redress Process 

http://www.sqa.org.uk/sqa/65427.html


 

36 

 

 

By way of example, a few areas of decision making by colleges and universities are:  

• Admissions 
• Student Accommodation 
• Discretionary Grants and Bursaries 
• Course Provision 
• Exam Results and Degree Awards 

• Disciplinary Action 
• The Provision of Additional Support 
 for Learning 
• Pastoral Care Provision 

 
6.22  Colleges and universities were brought under the remit of the SPSO by the Further and 

Higher Education (Scotland) Act 2005.138 The SPSO remains the only independent body which can 

investigate complaints against colleges and universities in Scotland. 

6.23  There are no external appeal or review procedures. Those who disagree with a decision by a 

university or college must therefore follow the individual institution’s internal complaints 

procedures, or raise the matter with their Student Union. 

Student Awards Agency for Scotland (SAAS) 

6.24  SAAS is the government funded body responsible for providing financial support to eligible 

students studying a course of higher or further education in Scotland. The body’s main function 

involves processing applications for the payment of tuition fees on behalf of Scottish and EU 

domiciled students139 studying at a Scottish Institution. However, the agency also processes and 

administers the Disabled Student Allowance, the NHS Bursary Scheme and Part-Time Fee 

Grants.140 

6.25  Applicants can appeal both the decision of SAAS on an application and the amount of 

support offered.141 This is an internal appeal to SAAS itself, which must be in writing with evidence 

in support of the appeal. There is a further internal right of appeal against the appeal decision to 

the Chief Executive of SAAS. The decision of the Chief Executive is final. 

 

  

                                                                 

138 Further and Higher Education (Scotland) Act 2005, s.27 
139 Excluding students domiciled elsewhere in the UK 
140 SAAS, Funding Guide 2015-2016  - http://www.saas.gov.uk/_forms/funding_guide.pdf  
141 See: http://www.saas.gov.uk/contact_us/appeals.htm  

Student Awards 

Agency for 

Scotland (SAAS) 

Administers the 
payment of tuition fees 

and other financial 
allowances for students 
in Scotland and can re-
consider the award or 

non-award on 
application 

Further and 

Higher 

Education 

(Scotland) Act 

2005 

Can make a fresh 
decision on the 

award, including 
making an award 
where the initial 
decision was not 

to award, or 
increasing the 

amount awarded 

To the Chief 
Executive of SAAS, 

whose decision 
will be final. 

Forms of Redress 
Onward Appeal 

or Review 

Redress 

Mechanism 
Remit 

Legislative 

Basis 

Student Awards Agency for Scotland (SAAS) 

http://www.saas.gov.uk/_forms/funding_guide.pdf
http://www.saas.gov.uk/contact_us/appeals.htm
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The Role of Regulators & Scrutiny Bodies 
 

6.26  Within the education sector, there are a number of bodies in Scotland which have oversight 

of the initial decision making bodies and the professionals who work within them. 
 

Education Scotland & HM Inspectorate of Education 

6.27  Education Scotland is the national improvement agency for education in Scotland. The body 

is responsible for leading on the development and implementation of the national curriculum for 

Scottish schools. Her Majesty’s Inspectorate of Education (HMIe), part of Education Scotland, takes 

the lead in ensuring that educational standards are being met in pre-school, primary and 

secondary education establishments. It does this through the use of inspections. HMIe will then 

publish a report in which it can mandate that the establishment takes particular actions to 

improve its standards. Whilst HMIe cannot handle complaints directly, it can take the concerns of 

parents and pupils into account as part of its investigations and as part of its role in evaluating 

individual schools’ consultations – which must be conducted when an Education Authority 

proposes a change to the school estate. 
 

The Care Inspectorate 

6.28  The Care Inspectorate is the body responsible for ensuring that Scotland’s national care 

standards are being met. The care standards apply to Local Authority nurseries, private nurseries, 

day care centres, early learning centres and residential educational establishments, such as 

boarding schools. These establishments require to be registered with the Inspectorate.142 

Complaints regarding standards of care provided at these establishments can be brought directly 

to the Care Inspectorate. Further, there is no requirement to exhaust local redress routes first. The 

Inspectorate is empowered to take enforcement action against an establishment if it deems this 

necessary and, in extreme cases, can cancel an establishment’s registration with the Inspectorate.  
 

The General Teaching Council for Scotland (GTCS) 

6.29  The GTCS is an independent self-regulating body for teaching in Scotland.143 It is responsible 

for setting professional teaching standards in Scotland and for maintaining a register of teachers in 

Scotland. Inclusion on the register is equivalent to a licence to teach. Members of the public can 

complain to the GTCS about a teacher’s conduct insofar as it relates to their “fitness to teach”.144 

Should there be sufficient grounds for a complaint, the GTCS will refer the matter to a Fitness to 

Teach Panel. The Panel is empowered to take one of four actions:- 

a) No action and to dismiss the complaint 

b) Formally reprimand the teacher 

c) Make a Conditional Registration Order 

d) Order the teacher to be removed from the Register (ordering the teacher be “struck off”) 
                                                                 

142 Regulation of Care (Scotland) Act 2001, Part 1 
143 The Public Services Reform (General Teaching Council for Scotland) Order 2011 
144 Ibid, Part 3 
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6.30  Teachers have a right of appeal against decisions of the Panel. There is an internal appeal to 

the GTCS Appeals Board and an external right of appeal, in certain circumstances, to the Court of 

Session. These may reverse, vary or confirm decisions of the Panel. 

 

 

 
 

The General 
Teaching 

Council for 
Scotland 
(GTCS) 

Considers complaints 
regarding the “fitness to 

teach” of registered teachers 
in Scotland 

The Public 
Services 
Reform 

(General 
Teaching 

Council for 
Scotland) Order 

2011 

Can reprimand 
the teacher, 

place conditions 
upon their 

registration or 
strike them off 

the register 

Internally to the 
GTCS Appeals 

Board. 
Externally to the 
Court of Session. 

Education 

Scotland – 

HM 

Inspectorate 

of Education 

(HMIe) 

Regulates and inspects 
Scotland’s education 
establishments. Education 
Scotland sets the national 
curriculum for Scotland’s 
schools and ensures that this is 
adhered to. Her Majesty’s 
Inspectorate of Education 
(HMIe) inspects Scotland’s 
education establishments to 
ensure that educational 
standards are being met. 

Standards in 

Scotland’s 

Schools etc. Act 

2000 

HMIe can 
mandate 
education 

establishments 
to take 

improvement 
action in regard 
to educational 

standards 

n/a 

The Care 

Inspectorate 

Regulates and inspects 
registered care services, 

including nurseries, day care 
centres and early learning 

centres. Can take complaints 
directly, without the need for 
local routes to be exhausted 

first. 

Public Services 
Reform 

(Scotland) Act 
2010 

Can impose 
requirements 

upon the service 
to improve 

standards; can 
revoke or vary a 

service’s 
registration 

None. Although 
there is a right to 
complain to the 
SPSO about the 

way the Care 
Inspectorate 

handled a 
complaint – but 

this is not a review 
or appeal of the 
decision made. 

Forms of 
Redress 

Onward Appeal or 
Review 

Body Remit 
Legislative 

Basis 

Education - Regulatory and Oversight Bodies 
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Local Authorities as 
“Education Authorities” 

Additional 
Support Needs 

Tribunal 

Student Award Agency 
for Scotland 

Appeal to 

SAAS Chief 

Executive 
Scottish Qualifications 

Authority 

University & 
College 
Internal 
Appeals 

Establishment of Further 
& Higher Education 

General Teaching Council for 
Scotland 

The Care Inspectorate 

Education Scotland - HMIe 

SAAS Internal 
Appeals 

SQA Results 
Services 

ASNTS 
Review 

The Scottish 
Ministers 

School Closure 
Review Panel 

Education 
Appeals 

Committee 

Mediation 

 

 

Initial Decision Making Body 

First Tier Complaint/Review/Appeal Body 

Second Tier Complaint/Review/Appeal Body 

Third Tier Complaint/Review/Appeal Body 

Route of Complaint/Review/Appeal 

Body can take independent action 

Regulatory/Oversight Body 

Alternative Methods of Dispute Resolution (ADR) 

Route of ADR 

Sheriff Court 

Second 
Tier 

Appeals 

Fitness to 
Teach Panel 

GTCS 
Appeals 
Board 

Court of 
Session 

Third Tier 

Appeals 

Independent 
Adjudication 
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7.1  Social services, care services and health are all areas devolved to the Scottish Parliament. 

There are, however, some bodies which interact within these areas which are UK-wide.  

7.2  Major changes have occurred in these areas in Scotland, notably the recent integration of 

health and social care – and with it, the creation of integrated joint boards to take responsibility 

for the management and delivery of these services. This Chapter will set out the social services 

and health landscape. This will take into account social work services, the health services, mental 

health services, adult and child protection and gender recognition. 

 

  

Social Services, Care, Health & Well-Being 

2015 

Chapter 7 

 

Local Authorities have a broad remit in the 
provision of social services, having responsibility for 
service provision in the areas of: community care; 

alcohol and substance misuse; children and 
families; criminal justice. 

Hears referrals about children and young people 
who may be in need of compulsory measures of 

supervision as a result of serious problems in their 
lives. 

Determines applications for compulsory treatment 
orders under the Mental Health (Care and 

Treatment) (Scotland) Act 2003, and hears appeals 
against compulsory measures under the same Act. 

These Agencies may be appointed by the Local 
Authority, or managed directly by the Local 

Authority, and are responsible for making decisions 
regarding adoption and fostering based on the 

recommendations of Adoption & Fostering Panels. 

Manages the publicly funded healthcare system in 
Scotland. Provision of services is managed by 

fourteen regional Health Boards and a number of 
nationwide special Health Boards. 

Integrated joint boards are partnerships of Local 
Authorities and Health Boards to integrate the 
provision and delivery of health and social care 

services. 

Hears applications to have a change of gender 
legally recognised. 

 

 

Local Authorities – Social Work Services 

The Children’s Panel 

The Mental Health Tribunal for Scotland 

Fostering and Adoption Agencies 

NHS Scotland Services – Regional NHS Boards 
and Special NHS Boards 

Integrated Joint Boards – Health & Social Care 
services. 

The Gender Recognition Panel 

First Instance Decision 

Making Body 

Remit 
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Health and Social Care Integration 

7.3  The Public Bodies (Joint Working) (Scotland) Act 2014 mandated the creation of integrated 

joint boards for the purposes of providing health and social care services. The joint boards 

comprise members from both Health Boards and Local Authorities. The three key areas which 

must currently, as a minimum, be managed by the joint boards are: adult social care services; 

adult community health services; and adult acute services.145  The Act gives discretion to the 

boards to decide whether to integrate children’s services “now or in the future”. 146 

7.4  The joint boards for each of Scotland’s Local Authority areas were required to be established 

by April 1st 2015. Whilst this has changed the landscape in terms of service provision, the Act did 

not mandate the integration of complaints services. As such, the social work complaints 

procedures and the NHS complaints procedures remain separated for now.147 This presents a 

potentially complex administrative justice landscape – a challenge by a user will require to be 

broken down in order to be routed through the correct complaint process, and in cases where the 

challenge relates to both the social work and NHS elements of the service, this could potentially 

require two separate complaints and investigations. These would progress through different 

procedures and take different lengths of time. 
 

Social Work Services 

7.5  The following section will outline the main social work services provided by Local Authorities. 

The three broad areas of social work relevant here are: community or social care; children and 

families; and alcohol and substance misuse. Challenges to social work decisions in relation to the 

services below must follow a staged statutory process – this is outlined at the end of this section, 

at 7.16, as it is a generic process for all services. 

7.6  The services detailed under Adult Services are now the responsibility of integrated joint 

boards. Those under Children’s Services, and particularly Children and Families Units, may be 

coordinated by integrated joint boards, but this is not mandatory. 

Adult Services 

Social Care 

7.7  The care services provided to adults in the community are organised by Local Authorities.  This 

area falls within the remit of the integrated joint boards. The needs of the service user may 

require the provision of services from both the council and the Health Board. 

 

 

                                                                 

145 The Scottish Government, Health and Social Care Integration Narrative (April 2014) - 
http://www.gov.scot/Topics/Health/Policy/Adult-Health-SocialCare-Integration/About/Narrative  
146 Ibid 
147 The Patient Rights (Scotland) Act 2011 and the Social Work (Scotland) Act 1968, and their respective guidance, as 
far as they relate to complaints are to remain for the time being 

http://www.gov.scot/Topics/Health/Policy/Adult-Health-SocialCare-Integration/About/Narrative
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7.8  The Local Authority will carry out a community care needs assessment to assess the needs of 

service users. This will be used to formulate a Support Plan. The council will also carry out a 

financial assessment to work out how much a service user may have to pay towards the cost of the 

services offered. The assessment, the assessment results, the Support Plan and the financial 

assessment are all open to challenge. 

Adult Protection 

7.9  Local Authorities are also responsible for the protection of vulnerable persons over 16 years of 

age within their council area whom they deem to be an “adult at risk”.148 Councils must assess 

whether action or the provision of services is required to prevent harm to the person’s well-being, 

property or finances. Local Authorities may deem that they can offer services to the adult which 

could prevent the harm from occurring. These can include day care or educational services. The 

Council can also, with the agreement of the adult, involve a medical professional to assess their 

needs.  

Alcohol & Substance Misuse Services 

7.10  Local Authorities also take an active role in the area of alcohol and substance misuse. Local 

Authorities can provide rehabilitation services, supported housing, counselling and social worker 

visits to persons who are struggling with addiction or alcohol or drug problems. Social workers can 

also offer services provided by the NHS.  
 

Children’s Services 

Children & Families in Need of Services 

7.11  Local Authorities are under a duty to protect and promote the welfare of children within 
their Council area.149 The Council must provide services if it believes these are required to: 
maintain a reasonable standard of health and development for the child; prevent harm to the 
child’s health or development; support a disabled child or a child who is affected by another family 
member’s disability.150 

                                                                 

148 The Adult Support and Protection (Scotland) Act 2007 
149 Children (Scotland) Act 1995, Part II, Chapter 1 
150 Ibid, s.17 

Selected services available in Social Care. 

Personal Care – including 
hygiene & dressing 

 

Day Care 

Short Term support after a 
Hospital stay 

Home Adaptations 
 

Provision of Equipment for 
easier day-to-day living 

Care & Support at Home – Social 
Workers &/or NHS Workers 

 

Residential Care Home Help 

Provision of Meals 
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7.12  In cases of child disability, or the disability of a family member, the Local Authority must 
carry out a needs assessment if the family request one.151 This will determine which services the 
child requires. This could include: help at home, day care or family centres, respite or financial 
assistance.  

“Looked After” Children 

7.13  Local Authorities will often require to look after children.152 This may happen in cases where 

the child’s parents are no longer in a position to do so themselves or have been neglecting the 

child, or where the child has been involved in a criminal offence. Local Authorities may be looking 

after the child in Local Authority accommodation through a voluntary arrangement with the child’s 

parents, or by way of a compulsory order granted by a Children’s Hearing or Court.153 

7.14  Local Authorities are under a duty to create a Child’s Plan for each child they are looking 

after.154 The child and the child’s parents, if they still retain parental rights and responsibilities, 

should be involved in creating the plan.155 An assessment will be carried out to assess the child’s 

needs and the Child’s Plan will detail the services to be provided. Challenges to decisions in regard 

to the Child’s Plan and services offered follow the statutory complaints process, described below. 

7.15  It should be noted that Local Authorities provide fostering and adoption services which may 

have a large impact upon “looked after” children, their parents or guardians, and prospective 

foster carers or adopters. Challenges to decisions regarding fostering and adoption do not, 

however, follow the statutory social work complaints process. Fostering and adoption is detailed 

at 7.18-7.23, below. 
 

Social Work Complaints 

7.16  Complaints against social work services follow a statutory procedure – set out in the Social 

Work (Representation Procedures) (Scotland) Directions 1996.156 Whilst these are termed 

“complaints”, they entail a review of the decision and process followed by the department and can 

result in the recommendation of a different decision. The table below outlines the process for 

complaints against all social work department services. 

 

 

 

  

                                                                 

151 Ibid, s.23 
152 See: The Children (Scotland) Act 1995, s.17 for the full list of duties of a Local Authority to “Looked After” children  
153 Ibid, s.70. See also: 7.24, below 
154 Looked After Children (Scotland) Regulations 2009, s.5 
155 Ibid, s.5(2) 
156 As mandated by the Social Work (Scotland) Act 1968, s.5B 
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Three – 

Complaint 

Review 

Committee 

(CRC) 

Complaint Review 

Committee (CRC): 

An administrative 

panel with an 

independent Chair 

set up by the 

Council 

The CRC will assess the 
complaint and can look at the 
professional judgement of the 
social workers involved. The 

CRC can make 
recommendations to the 

Council to resolve the matter, 
including to change the 

decision. A CRC has to make 
recommendations within 56 

days from the date the 
complainant requested it, & 

the local authority then has a 
further 42 days from the date 
of the CRC decision to agree 

actions & notify the 
complainant in writing of the 

decision. Local Authorities can 
have alternative appeals 

arrangements for responding 
to certain types of complaints 

Formal resolution: 
the CRC can make 

recommendations to 
the local authority. 

These are, however, 
non-binding and 

need to be ratified 
by the relevant 

social work 
committee of the 
Council which can 
decide whether or 
not to approve the 
recommendations. 

Guidance states that 
it is only in 
exceptional 

circumstances that 
CRC 

recommendations 
should not be 

approved 

Stage Four – 
after 

exhausting local 
redress 

processes, 
requesting that 

the 
independent 

SPSO looks into 
the matter. 

One – 

Informal 

problem 

solving 

Frontline Social 
Work staff 

An informal stage where the 
service user complains to their 
social worker or other frontline 
staff, and the Council will try to 

resolve the dispute 

Informal resolution 
after discussion 

with frontline staff 

Stage Two – 
Progress 

complaint to 
next stage of 

process. 

Two –  
Formal 

Complaint: 
Investigation 

Designated 
complaint handling 
staff from the Social 

Work Service 

The service user makes a 
complaint to the social work 

department, which is formally 
recorded and investigated. 
Designated staff will try to 

resolve the dispute. A 28 day 
timescale applies 

Formal resolution. 
Given in writing, 

after involvement 
of designated 

complaint handlers. 

Stage Three – 
requesting a 
Complaint 

Review 
Committee to 
consider the 

dispute. 

Forms of Redress 
Onward 

Appeal or 
Review 

Stage Body Process 

The Social Work Complaints Process 

Four - 

SPSO 

The final step in the procedure 
if the CRC fails to resolve the 

dispute. The SPSO cannot look 
at the professional judgement 
of social workers, but will look 

at the process and take into 
account maladministration 

and service failure. The SPSO 
can make recommendations to 

the Council to resolve the 
dispute 

Formal resolution: 
the SPSO can only 

look into the 
process of the 
handling of the 

complaint, rather 
than the actual 

decision. Can make 
recommendations 

to the Council to try 
to resolve the issue, 
but is not a review 

or appeal of the CRC 

None. 

The independent 
Scottish Public 

Services 
Ombudsman 
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Fostering and Adoption 

7.18  Local Authorities are responsible for the provision of fostering and adoption services in their 

areas.157 In providing these services, the Council may enter into partnerships with local 

independent or voluntary fostering or adoption agencies that are registered with the Care 

Inspectorate.158 Local Authorities must also establish Fostering and Adoption Panels (or joint 

Panels) to carry out certain functions, including making recommendations regarding the suitability 

of applicants to become foster carers or adopters. 

Fostering 

7.19  The Local Authority or an organisation working in agreement with the Local Authority (the 

approving body), must approve persons as foster carers and can attach terms to any approval it 

grants.159 This will involve assessments as to suitability, including relevant background checks, and 

third party references. This process involves the approving body referring the case to the Fostering 

Panel (or joint Panel) for its consideration.160 The Panel will make recommendations as to approval 

and will intimate this to the approving body, which will then make the final decision to approve or 

otherwise. This decision does not need to be in line with the recommendations but, where these 

are departed from, reasons must be given to justify this. The approving body reserves the right to 

make a decision to terminate, or vary the terms of, an approval in light of new circumstances.161 

These decisions are similarly subject to referral and recommendations from the Panel.  

7.20  There is a right to request that the approving body reviews any decision it has made in 

respect of approval of potential foster carers, or termination of an approval.162 This includes a 

request to review or vary any terms attached to an approval of a foster carer. This must be 

requested within 28 days of the decision. The review will be referred to the Fostering Panel (or 

joint Panel), which must be differently constituted to the Panel involved in making 

recommendations in the first instance. This new Panel will make fresh recommendations to the 

approving body, which will then make a fresh decision on the matter.163 

Adoption 

7.21  The Local Authority and other adoption agencies must approve persons as adopters.164 This 

will involve assessments as to suitability, including relevant background checks. If the  adoption 

agency is minded to approve a person as an adopter, it must refer the case to the Adoption Panel 

(or joint Panel).165 Where the adoption agency considers that a child should be placed for 

                                                                 

157 Adoption and Children (Scotland) Act 2007; Looked After Children (Scotland) Regulations 2009 
158 These services must be registered with the Care Inspectorate under the terms of the Regulation of Care (Scotland) 
Act 2001, Part 1 
159 Looked After Children (Scotland) Regulations 2009, Regulation 21 
160 Ibid, Regulation 20(a) 
161 Ibid, Regulation 25 
162 Ibid, Regulation 26(2) 
163 Ibid, Regulation 26(8) 
164 Adoption Agencies (Scotland) Regulations 2009, Regulations 7-8 
165 Ibid, Regulation 6 
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adoption, The Panel will review the case and make recommendations to the  Agency Decision 

Maker of the adoption agency, which will then make the final decision to approve or not. This 

decision does not need to be in line with the recommendations, but departure from them must be 

justified. 

7.22  The adoption agency, where it considers that a child should be placed for adoption, must 

allow for a period of representations.166 The child, and the child’s parents or guardians can make 

their views known through representations. The  adoption agency must refer the case (including 

any representations) to the Adoption Panel (or joint Panel) for its consideration.167 The Panel will 

then make recommendations to the  Agency Decision Maker, which will make the final decision. 

7.23  There is a right to request the  Agency Decision Maker to review a decision it has made to 

reject approval of a prospective adopter.168 The prospective adopter can request this within 28 

days of the decision. The review will be referred to the Adoption Panel (or joint Panel), which must 

be differently constituted to the Panel involved in making recommendations in the first instance. 

The new Panel will make fresh recommendations to the Agency Decision Maker, which will then 

make a fresh decision on the matter.169 

 

 

 

 

 

 

 

 

 

 

 
 

Children’s Hearings 

7.24  The Children’s Hearings system in Scotland operates under  the Children’s Hearings 
(Scotland) Act 2011. The Hearings system concerns both welfare and justice for children and 
young people. 

                                                                 

166 Ibid, Regulation 12 
167 Ibid 
168 Ibid, Regulation 9 
169 Ibid 

Fostering and Adoption Services – Redress Processes 

Fostering 
Service (as 
approving 

body) - 
Review 

On review, makes a fresh 
decision based on fresh 
recommendations from 

the Fostering Panel, 
regarding the approval of 
persons as foster carers 

Children 
(Scotland) Act 
1995; Looked 
After Children 

(Scotland) 
Regulations 2009 

This can result in a different 
decision being made - 

including approval or re-
approval as a foster carer, 

or a variation in terms 
attached to an approval 

awarded 

Adoption 
Service (as 
approving 

body) - 
Review 

On review, makes a fresh 
decision based on fresh 
recommendations from 

the Adoption Panel, 
regarding the approval 
of persons as adopters 

Adoption and 
Children 

(Scotland) Act 
2007; Adoption 

Agencies 
(Scotland) 

Regulations 2009 

This can result in a different 
decision being made – and 

approval as an adopter 
awarded 

None. 

Forms of Redress 
Onward 

Appeal or 
Review 

Body Remit Legislative Basis 

None. 
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7.25  Children or young people who are giving cause for concern with some aspect of their lives 
can be referred to the Children’s Reporter who will decide if a hearing is necessary. Anyone can 
make a referral but most come from the Police, Social Work and Education Authorities.170  

7.26  The Hearing considers whether compulsory measures of supervision are required to ensure 
the welfare of the child or young person. If an Order is made, it can specify where the child should 
live (including away from the family home), and who the child can see and when. 

7.27  Any “relevant person”, the child or young person, or a “safeguarder” can appeal against the 
decision of the Hearing.171 This is to the Sheriff Court, where the Sheriff may continue, vary or 
terminate any Order or warrant in effect, decide to discharge the child from further hearing 
proceedings, or order another hearing take place. There is a limited further right of appeal, against 
the decision of the Sheriff Court. This is to the Sheriff Principal or the Court of Session, on a point 
of law or in respect of a procedural irregularity. Where the appeal is to the Sheriff Principal, there 
is then a further right of appeal to the Court of Session. The decision of the Court of Session is 
final. The Sheriff Principal or Court of Session will remit the case back to the Sheriff Court with 
directions. 

 

 

 

 

 

 

 

 

 

 

 

 

 

The National Health Service 

7.28  NHS Scotland is the nation’s publicly funded healthcare system. The organisation is divided 

into 14 regional Health Boards and 7 national Special Boards which are responsible for service 

coordination and provision.172 As mentioned above, the regional Health Boards have integrated 

                                                                 

170 The Children’s Hearings (Scotland) Act 2011, Part 6 
171 Ibid, Part 15 
172 For a definitive list, see: http://www.show.scot.nhs.uk/organisations/  

The Children’s Hearing Process 

The Sheriff 
Court 

The Sheriff hears 
appeals against 

decisions made at the 
Children’s Hearing 

regarding compulsory 
measures of 
supervision 

The 
Children’s 
Hearings 

(Scotland) Act 
2011 

Can discharge the 
case, order another 

hearing to be held for 
a fresh decision, or 

can substitute its own 
decision 

The 
Children’s 

Panel 

Considers whether 
compulsory measures 

of supervision are 
required for a child 
who presents cause 

for concern 

The 
Children’s 
Hearings 

(Scotland) Act 
2011 

Can make Compulsory 
Supervision Orders 
regarding the child, 

including measures of 
residence and contact 

There is an onward 
right of appeal by a 

child, relevant person 
or Safeguarder to the 

Sheriff Court. 

Powers/Forms of 
Redress 

Onward Appeal or 
Review 

Body Remit 
Legislative 

Basis 

There is a limited 
onward right of appeal 
to the Sheriff Principal 
or Court of Session, on 

a point of law or in 
respect of a 
procedural 

irregularity. There is a 
further right of appeal 
to the Court of Session 
for appeals first going 

to the Sheriff Principal. 
This decision is final. 

http://www.show.scot.nhs.uk/organisations/
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with Local Authorities to provide and coordinate integrated services in Health and Social Care. 

Challenge mechanisms, however, remain separated.  

By way of example, some areas of NHS decision making are: 

 Registration and de-registration with a 

GP Practice 

 Carrying out a specific assessment 

 Specific forms of treatment 

 The offer of specific drugs 

 Diagnosis 

 Continuing treatment 

 Consultant or specialist involvement 

 Discharge 

 Waiting list priority 

7.29  The NHS operates a specific staged complaints process, which is outlined below.173 Similarly 

to the social work complaints process, whilst these are called “complaints”, the process can 

involve a review of the decisions taken.174 The final stage involves review by the Scottish Public 

Services Ombudsman (SPSO). In contrast to the SPSO’s usual role, the SPSO is empowered in 

health cases to take into account and scrutinise clinical judgement. The SPSO uses a 

“reasonableness” test in health cases – questioning whether the decision or treatment given was 

reasonable under the circumstances.175 

 

  

                                                                 

173 Patient Rights (Scotland) Act 2011, ss.14-16 
174 Ibid 
175 Scottish Public Services Ombudsman Act 2002, s.7(2) 

One – 

Frontline 

Resolution 

Frontline NHS 
Staff 

An informal stage where the service 
user complains directly to frontline 
staff – such as Doctors or Nurses – 

who are providing the care or 
treatment, or refusing to provide a 
service. They will try to resolve the 

dispute 

Informal resolution 
after discussion 

with frontline staff 

Stage Two – 
Formal 

Complaint in 
writing. 

Two – 
Formal 

Complaint 

Designated 
Complaint 
Handling 

Staff from the 
NHS 

organisation 
concerned 

The service user complains in writing 
to the organisation concerned – the 

Health Board , GP Practice, or 
Ambulance Service, for example. The 

organisation will have designated 
staff who will try to resolve the 

dispute 

Formal resolution. 
Given in writing, 

after involvement 
of designated 

complaint handlers 

Stage Three – 
after 

exhausting the 
previous two 

stages, 
requesting the 
independent 
SPSO  to look 

into the 
matter. 

Forms of Redress 
Onward 

Appeal or 
Review 

Stage Body Process 

The National Health Service Complaints Process 
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The Mental Health Tribunal for Scotland 

7.30  The Mental Health Tribunal for Scotland was established by the Mental Health (Care and 

Treatment) (Scotland) Act 2003.176 The Tribunal acts as a first instance decision maker for longer 

term orders in that it determines applications for compulsory treatment orders of people with 

mental disorders, made under the 2003 Act.177 The Tribunal must undertake periodical reviews of 

such compulsory measures.178 The patient, or the patient’s named person,179 can also request the 

Tribunal to review a compulsory treatment order.180 This can result in the variation or revocation 

of an order. 

7.31  The Mental Welfare Commission, detailed further at sections 7.36-7.38, can also make a 

“reference” to the Tribunal to review specific cases relating to compulsory treatment orders.181 

7.32  The Tribunal also acts in an appellate role in relation to compulsory measures, such as the 

compulsory short-term detention of a patient in hospital, made under the 2003 Act.182 The 

patient, the patient’s named person and in certain cases other “relevant persons” can appeal.183  

7.33  There is a right to appeal against decisions of the Tribunal regarding compulsory treatment 

orders, and an onward right of appeal from the Tribunal’s decision on an appeal against 

compulsory measures. This is to the Sheriff Principal, which may make an Order as it sees fit or 

remit the case to the Tribunal.184 Decisions of the Sheriff Principal can be further appealed to the 

Court of Session, which can also make an Order as it sees fit or remit the case to the Tribunal.185 

                                                                 

176 Mental Health (Care and Treatment) (Scotland) Act 2003, s.21 
177 Ibid, Part 7; in particular s.63 
178 Ibid, ss.77-78 
179Ibid, ss.99-100 
180 Ibid 
181 Ibid, ss.98 and 162 
182 Ibid, Part 7, chapter 6; Part 10, chapter 3; Part 12 
183 Ibid; the provisions define those persons who can appeal 
184 Ibid, s.320 
185 Ibid, s.321 

Three – 
Scottish 
Public 

Services 
Ombudsm
an (SPSO) 

 

The 
independent 

Scottish 
Public 

Services 
Ombudsman 
 

The final step in the procedure, and 
only available if the first two stages 

have been completed without 
resolution. The SPSO will look at all 
the circumstances surrounding the 

dispute, and this includes the clinical 
judgement of medical staff. This can 
involve looking at the service user’s 

medical records. The SPSO can make 
recommendations to resolve the 

dispute 
 

Formal resolution: 
the SPSO can look 
at the professional 

judgement of 
medical staff and 

consider the 
decision that has 

caused the dispute. 
The SPSO can make 
recommendations 

to the NHS 
organisation to 

resolve the issue 
 

None. 

Forms of Redress 
Onward 

Appeal or 
Review 

Stage Body Process 

The National Health Service Complaints Process (continued) 
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Appeals in cases which involve restricted and high risk patients are directly to the Court of 

Session.186 

7.34  There is also a right for patients who have been compulsorily detained at the State Hospital, 

Carstairs, or in medium secure units to request a review by the Tribunal.187 This review can be 

sought on the grounds that the patient is being held in greater conditions of security than they, or 

another relevant person, deems necessary.  

 

  

                                                                 

186 Ibid, s.322 
187 Ibid, Part 7, chapter 6; in particular s.126 

MHTS – 

Appeals 

Hears appeals from a 
relevant person 

regarding compulsory 
measures, such as a 

short-term detention 
certificate 

Mental Health 
(Care and 
Treatment) 
(Scotland) Act 
2003 

Can result in the 
variation or revocation 

of an order 

There is an onward 
right of appeal to the 
Sheriff Principal, or 

direct to the Court of 
Session in cases of 
restricted patients. 

The 
Mental 
Health 

Tribunal 
for 

Scotland 
(MHTS) 

The Tribunal must 
agree to the making of 

a compulsory 
treatment order 

Mental Health 
(Care and 

Treatment) 
(Scotland) Act 

2003 

Can authorise the 
order or refuse the 

application 

There is an onward 
right of appeal to the 

Sheriff Principal. 
 

MHTS – 
Reviews 

Undertakes review of 
orders, including 

compulsory treatment 
orders, or does so on 

request 

Mental Health 
(Care and 

Treatment) 
(Scotland) Act 

2003 

Can result in the 
variation or revocation 

of an order 

There is an onward 
right of appeal to the 

Sheriff Principal. 
 

Powers/ Form of 
Redress 

Onward Appeal or 
Review 

Body Remit Legislative Basis 

The Mental Health Tribunal for Scotland  

Sheriff 

Principal 

 

Mental Health 
(Care and 
Treatment) 
(Scotland) Act 
2003 

 

Can substitute the 
Tribunal’s decision 

with another decision, 
or can remit the case 
to the Tribunal for a 

fresh decision 
 

There is an onward 
right of appeal to the 

Court of Session. 
 

Hears onward appeals 
from the Tribunal 

regarding compulsory 
measures, and appeals 
regarding compulsory 

treatment orders 

Court of 

Session 

Mental Health 
(Care and 

Treatment) 
(Scotland) Act 

2003 

Can substitute the 
Tribunal’s decision 

with another decision, 
or can remit the case 
to the Tribunal for a 

fresh decision 

None. 

Hears onward appeals 
from the Sheriff 

Principal, and also 
hears appeals direct 
from the Tribunal in 
cases of restricted 

patients 
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The Gender Recognition Panel 

7.32  The Gender Recognition Panel is administered by the UK HM Courts and Tribunals Service.188 

It assesses applications from transsexual people to gain legal recognition of a gender change. 

Applications can only be made if the applicant: 

 a)  has or previously had gender dysphoria  

 b)  has lived for a minimum of two years in their acquired gender 

 c)  intends to live permanently in their acquired gender189 

7.33  The Panel may award a Gender Recognition Certificate. There is a right of appeal to the Court 

of Session, but this is only allowed on a point of law.190 

 

 

 

 

 

 

 

The Role of the Regulators, Scrutiny Bodies and Professional Bodies 

7.35  There are a number of regulatory and professional bodies which operate in this sector which 

ensure that standards are being met by both organisations and the professionals who work for 

them. Professional bodies which regulate those working in the sector can also take complaints 

regarding professional conduct directly which can result in disciplinary action or dismissal. The 

NHS also operates its own disciplinary committees and the NHS Tribunal also serves to handle 

complaints about the conduct of NHS professionals.  

The Regulators 

The Mental Welfare Commission for Scotland 

7.36  The Mental Welfare Commission for Scotland is responsible for monitoring the care and 

treatment of people under the Mental Health (Care and Treatment) (Scotland) Act 2 003 and the 

welfare part of the Adults with Incapacity (Scotland) Act 2000. 191 

7.37  The Commission performs its own monitoring function of providers of these services and 

conducts its own monitoring visits. It also operates a national advice and issues service where 

service users can report issues to it directly.  

                                                                 

188 The Gender Recognition Act 2004 
189 Ibid, s.2 
190 Ibid, s.8 
191 See: The Mental Health (Care and Treatment) (Scotland) Act 2003, Part 2 

The Gender 

Recognition 

Panel 

Considers applications to 
gain legal recognition of a 

change of gender 

The Gender 

Recognition Act 

2004 

Can award or 

refuse a Gender 

Recognition 

Certificate 

There is a limited 
onward right of 

appeal to the 
Court of Session, 
on a point of law 

only. 

Powers/Form of 
Redress 

Onward Appeal 
or Review 

Body Remit 
Legislative 

Basis 

The Gender Recognition Panel 
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7.38  If the Commission identifies any issues with a particular service, it is empowered to 

investigate and report on these. It can produce a report with recommendations to improve the 

services and this will be served upon the relevant organisations.192 In cases of patients in respect 

of whom there is a Compulsory Treatment Order in place, the Commission is empowered to make 

a “reference” to the Mental Health Tribunal for Scotland to have the Order reviewed.193 

The Care Inspectorate 

7.39  The Care Inspectorate194 is responsible for the regulation and scrutiny of all registered care 

services in Scotland against the National Care Standards. These span a wide range of services from 

adoption agencies to care homes, to supported accommodation for people with drug and alcohol 

problems.195  

7.40  The Care Inspectorate takes complaints from service users about the standards of care 

services directly, as well as performing a monitoring function in inspecting such services, often 

unannounced. Crucially, the Care Inspectorate does not require that local complaints procedures 

be exhausted before it can investigate the situation. 

7.41  The Care Inspectorate is empowered to take action following its investigations. This can take 

the form of imposing requirements on the service to make improvements, or could even result in 

the service’s registration being cancelled.196 

The Professional Bodies 

7.42  Professional workers in social services and health are highly regulated. National regulatory 

bodies monitor and register workers which grants them a “licence” to practice. Removal from the 

registers will prevent that person from being employed as a social services or health professional. 

Such bodies take complaints regarding the fitness to practice of their members from service users. 

The Scottish Social Services Council (SSSC) 

7.43  The SSSC is the national body which regulates the social services workforce in Scotland.197 It 

can investigate complaints against registered social services workers if it considers that the actions 

taken, or lack of action taken, is so serious that it calls into question a worker’s suitability to be 

registered.198 

7.44  The SSSC conducts hearings for registered workers where it could be decided that: 

 a) a warning should be issued and kept on the worker’s record for a period of time 
 b) conditions should be placed on the worker’s registration 
 c) the worker should be suspended from the register for a period of time 
 d) a combination of a) – c) 
 e) the worker should be removed from the register (“strike them off”) 
 

                                                                 

192 Ibid 
193 Ibid, ss.98 and 162; see also: sections 7.30-7.34, above 
194 Formally known as: Social Care and Social Work Improvement Scotland 
195 Public Services Reform (Scotland) Act 2010, s.47 
196 Ibid, Chapter 3 
197 The Regulation of Care (Scotland) Act 2001, Schedule 2 
198 Ibid 
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The General Medical Council (GMC), the General Dental Council (GDC), & the Nursing & 

Midwifery Council (NMC) 

7.45  The GMC, GDC and NMC are all UK-wide bodies that regulate the conduct of doctors, nurses 

and midwives across the UK.199 There are similar professional bodies which regulate opticians, 

physiotherapists and pharmacists and these operate in a similar manner. These bodies can take 

referrals from service users and NHS Boards regarding the fitness to practice of their members 

which call into question their registration. 

7.46  The three bodies operate in a very similar way to the SSSC, and can result in the health 

professional being “struck off” their registers, and therefore banned from working anywhere in 

the UK.  The table below uses the GMC as an indicative example of how these bodies work. 

The NHS Disciplinary Committees and the NHS Tribunal 

The NHS Disciplinary Committees 

7.47  Each NHS Board is required by the NHS (Disciplinary Committees) (Scotland) Regulations 

2006 to establish disciplinary committees to investigate alleged breaches of the conditions of 

employment by NHS professionals. Only an NHS Board can refer a case to a Disciplinary 

Committee. The Board can choose to do this if it believes that the case requires further 

investigation, but it is also open to the Board to refer the matter directly to the relevant 

professional body as listed at sections 7.42-7.46, the NHS Tribunal as described at sections 7.49-

7.50, or to Police Scotland in the most serious of cases.  

7.48  The NHS Disciplinary Committee will report its findings to the NHS Board, where the case will 

then be referred to the NHS Tribunal, the relevant professional body or to Police Scotland. There is 

a right of appeal available to a professional who is the subject of the investigation – this is by way 

of writing to the Scottish Ministers.200 The Ministers may dismiss the findings of the Committee or 

reject the appeal. 

The NHS Tribunal 

7.49  The NHS Tribunal is independent of the NHS Boards and can hear referrals from both the 

NHS Boards and members of the public. On referral, the Tribunal will decide whether there is 

sufficient evidence to hold a full hearing into the matter. The Tribunal can dismiss the case, or 

order that a professional is conditionally or unconditionally disqualified from working for the NHS 

in the United Kingdom.  

7.50  There is a right of review against the decision of the Tribunal.201 The review may revoke any 

order made in the original judgement. There is a further right of appeal against the findings of the 

review – this is to the Court of Session.202 

 

 

                                                                 

199 Medical Act 1983; Dentists Act 1984; Nursing and Midwifery Order 2001 
200 NHS (Disciplinary Committees) (Scotland) Regulations 2006, Regulation 9. 
201 Ibid, Regulation 24 
202 The Tribunals and Inquiries Act 1992 s.11 
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The Scottish 
Social 

Services 
Council 

Regulates registered social 
services workers and can 

investigate complaints 
against individuals’ “fitness 

to practice” 

The 
Regulation of 

Care 
(Scotland) 
Act 2001 

Can take disciplinary 
action against registered 
social services workers, 

including and up to 
revocation of registration 

Registered workers 
can appeal 

disciplinary action 
to the SSSC Appeals 

Committee. 

The Mental 
Welfare 

Commission 

Responsible for monitoring 
the care & treatment of 

people under the Mental 
Health (Care & Treatment) 
(Scotland) Act 2003 & the 
welfare part of the Adults 

with Incapacity (Scotland) Act 
2000, through the use of 

investigations & reporting 

Mental 
Health (Care 

& 
Treatment) 
(Scotland) 
Act 2003 

 

Adults with 
Incapacity 
(Scotland) 
Act 2000 

Is empowered to take 
enforcement action 
against the bodies it 

regulates and monitors to 
ensure improvements are 

made where deemed 
necessary 

n/a 

The Care 
Inspectorate 

Regulates & scrutinises the 
services it regulates to 

ensure that National Care 
Standards are being met; can 
take complaints direct from 

members of the public. 

The Public 
Services 
Reform 

(Scotland) 
Act 2010 

Can take enforcement 
action against the 

services it regulates to 
ensure improvements 

and can cancel a 
service’s registration in 

severe cases 

n/a 

Powers/ Form of 
Redress 

Onward Appeal 
or Review 

Body Remit 
Legislative 

Basis 

Regulatory, Scrutiny and Professional Bodies in Social Services, Care, Health & Wellbeing 

The General 
Medical 
Council 

The Medical 
Act 1983 

Can take disciplinary 
action against registered 
medical doctors, up to 

and including revocation 
of registration 

Registered medical 
doctors can appeal 
disciplinary action 

to the Court of 
Session. 

Regulates registered medical 
doctors and can investigate 

complaints against 
individual’s “fitness to 

practice” 

The NHS 
Disciplinary 
Committees 

NHS 
(Disciplinary 
Committees) 

(Scotland) 
Regulations 

2006 

The Committee will 
report back to the NHS 

Board with the outcome 
of its investigation which 

may recommend that 
certain disciplinary action 

will be required 

There is a right of 
appeal for 

professionals who 
are the subject of 

the investigation to 
the Scottish 
Ministers. 

Hears referrals from NHS 
Boards to investigate a case 

against a medical 
professional where 

disciplinary action may 
require to be taken 

The NHS 
Tribunal 

The NHS 
(Scotland) 
Act 1978 

The Tribunal, if it finds 
that there has been 

misconduct, can 
disqualify, conditionally 

or unconditionally, a 
professional from 

working for the NHS in 
the United Kingdom 

There is a right of 
review for 

professionals who 
are the subject of the 
investigation which 

will be carried out by 
the Tribunal. There is 
then a  further right 

of appeal against the 
findings of the 

review to the Court 
of Session. 

Hears referrals from both 
NHS Boards and members of 

the public regarding the 
misconduct of family health 

practitioners in the NHS 
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Sheriff 
Principal 
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Committee 

Sheriff Court 

Social Work 
Formal 
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Mental Health Tribunal 
for Scotland 

Gender Recognition Panel 

Court of 
Session 

Appeals 
Committee 

NHS 
Disciplinary 
Committee 

Scottish 

Ministers 

Mental Welfare Commission 

Court of 

Session 

Third Tier 
Appeal 

Court of 
Session 

Sheriff 
Principal 

NHS Formal 
Investigation 

Fostering and Adoption 
Agencies 

Review 

First Tier 
Appeal 

 
 SPSO 

 

 

Initial Decision Making Body 

First Tier Complaint/Review/Appeal Body 

Second Tier Complaint/Review/Appeal Body 

Third Tier Complaint/Review/Appeal Body 

Route of Complaint/Review/Appeal 

Body can take independent action 

Regulatory/Oversight Body 

Alternative Methods of Dispute Resolution (ADR) 

Route of ADR 
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8.1  Planning and building standards are areas devolved to the Scottish Parliament. This chapter 

details the development management, building standards and private road construction 
processes. Most of the responsibilities in these areas fall to the Local Authorities, in their various 
capacities. In terms of development management and planning, Local Authorities and the two 
National Park Authorities are responsible for certain types of decisions. Planning Committees 
(which are composed of Councillors or Elected Members203 of both types of authority) and the 
Scottish Ministers also have responsibility for certain types of these decisions. 
 

 

  

                                                                 

203 Planning Committees of Local Authorities are entirely comprised of elected Councillors from the Local Authority, 
whereas those of the National Park Authorities need only contain a majority of Elected Members (Councillors or 
members elected in National Park Authority elections) 

Development Management, Planning & 
 Building Standards 

2015 

Chapter 8 

 

The Committees assess and determine applications 
for local development which fall out-with the 

Authority’s Scheme of Delegation, and applications 
for major and national developments. 

As “verifiers”, assess and authorise certain building 
works to be carried out and certify the completion 

of works that meet building standards. 

Can “call-in” any development application, which it 
can then  assess and determine. 

Assess & determine applications for construction 
consent, which along with the relevant planning 

permissions, authorise the construction of a road. 
The Roads Authorities are also responsible for the 
maintenance of public roads, & the consideration 

of “adoption” of private roads. 

Planning Officers acting on behalf of the Planning 
Authority assess and determine applications for 

local development which fall within the 
Authority’s “Scheme of Delegation” and therefore 

follow the delegated procedure. 

 

 

Local Authority and National Park Planning 
Committees, including Elected Members 

Local Authorities in their capacity as “Verifiers” 
under the Building Standards Regulations 

The Scottish Ministers 

Local Authorities, in their capacity as Roads 
Authorities 

Local Authorities and National Park Authorities, 
in their capacities as Planning Authorities 

First Instance Decision 

Making Body 

Remit 
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Development Planning & Development Management 

8.2  The Development Planning and Development Management systems are the frameworks 

through which land use is determined, and how Scotland’s settlements and countryside are 

shaped. There are 34 Planning Authorities in Scotland – the 32 Local Authorities and two National 

Park Authorities - which take thousands of decisions each year in regard to planning permission 

and the authorisation of building works.204 Planning decisions are based on Development Plans for 

each area and region which are determined by the Scottish Government, Local Authorities and the 

National Park Authorities. These plans outline where, and how, development can and cannot take 

place. The Scottish Government’s National Planning Framework designates developments deemed 

to be of national importance.  
 

The Planning System 

8.3  Scotland’s planning system can be broken down into three main areas:  

1. Development Planning: the process whereby National, Strategic and Local Development 

Plans are drawn up detailing how development nationally, regionally, and at a local level, 

will take shape over the coming years.  

2. Development Management: the process whereby the Planning Authorities advise and take 

decisions on planning applications within their areas in accordance with the Development 

Plans. 

3. Enforcement: the process whereby the Planning Authorities ensure that planning 

standards are being met and can take action where this has not been met. 
 

Planning Permission 

8.4  Planning permission is the main process by which an applicant can apply to the Planning 

Authority to construct a new building, make major changes to a building, or change the use of a 

building. This section outlines the generic planning permissions process. Other applications, such 

as conservation area consent are listed at 8.15-8.16, below.  

8.5  There are three classifications of development: 

1. Local Development – for example, householder development or business and commercial 

development up to certain Scottish Government defined thresholds. 

2. Major Development – for example, the construction of a shopping centre or the 

construction of a large housing development, which are over the Scottish Government’s 

defined thresholds. 

3. National Development – for example, the redevelopment of a city waterfront or the 

construction of a major bridge, as designated in the National Planning Framework by the 

Scottish Government. 

 

                                                                 

204 Planning Authorities made 30,030 decisions on local development alone in 2013/14 – Planning Authority 
Performance Statistics Annual Report 2013/14, The Scottish Government, available: 
http://www.gov.scot/Publications/2014/07/2731  

http://www.gov.scot/Publications/2014/07/2731
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Determination of Planning Applications 

8.6  The body responsible for the determination of a planning application depends on the type of 

application submitted. Planning legislation mandates the Planning Authorities to create Schemes 

of Delegation for local developments.205 This specifies which local applications can, and cannot, be 

determined through a delegated procedure. Planning Officers from the respective Authorities will 

have delegated authority to determine local applications which fall within the Scheme of 

Delegation. This could include the full range of local developments, depending on the terms of the 

Scheme. More contentious local developments may be determined by a Planning Committee of 

elected Councillors or Members.  Major and national developments are both determined by 

elected Councillors or Members. In addition, the Scottish Ministers reserve the right to “call in” 

any application for determination which would normally fall to the competence of another 

body.206 In practice, this is rarely used.207 

8.7  All applications are subject to a consultation period before determination, whereby members 

of the public and organisations can submit a formal comment in relation to a proposal.208 The 

period for consultation must last at least 14 days. Neighbour Notification is the process whereby 

the Planning Authority must notify persons with an interest in neighbouring properties or land of 

proposed adjacent developments, and for certain applications, the Planning Authority may 

advertise the proposals in the local press.209 Anyone may make a representation in relation to an 

application, whether or not they have received notification. Generally, Schemes of Delegation for 

local developments make provision for applications which receive a certain number of 

representations to fall out-with the Scheme.210 In consequence, such applications would not be 

determined by the delegated procedure and would instead be determined by a Planning 

Committee. The body responsible for determination must take these representations into account 

in making its decision. 

8.8  Certain applications will also raise implications for the environment or heritage, in which case 

various impact assessments may require to be carried out. These types of applications may also 

attract the right of certain Public Authorities – such as the Scottish Environment Protection Agency 

or Scottish Natural Heritage, for example – to make statutory representations in relation to the 

proposals.211 Such representations may object to, or favour, the proposal, or may suggest certain 

changes to the proposals or that conditions should be attached to any permission granted. The 

body responsible for determination of the application must take these representations into 

account in making its decision. 

                                                                 

205 The Town and Country Planning (Scotland) Act 1997 s.43A(1) 
206 Ibid s.46  
207 From September 2011 to September 2014, the Scottish Ministers had called in 14 applications – see: Scottish 
Ministers’ Power to Call-In Planning Applications, SPICe Briefing (November 2014) 
208 The Town and Country Planning (Development Management Procedure) (Scotland) Regulations 2013, Part 4 
209 Ibid 
210 The Town and Country Planning (Scotland) Act 1997 s.43A(1) 
211 These bodies are termed “statutory consultees” and include, among others: Transport Scotland, Scottish Water, 
Scottish Natural Heritage, Historic Environment Scotland, and the Scottish Environment Protection Agency. See: The 
Town and Country Planning (Development Management Procedure) (Scotland) Regulations 2013, Schedule 5 
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8.9  Applications require to be determined  in line with the Development Plans212, however, these 

can be departed from if “material considerations” justify doing so.213 Such considerations include 

national policy, representations from the public or statutory consultees,  and the effect of the 

proposals on the environment.  

8.10  The final decision on the application may include conditions upon the grant of the 

application. These can control, for example, the way in which a particular development is carried 

out. 

 

Redress 

8.11  The body responsible for reviewing or handling the appeal of a planning decision is 

determined by the body which made the first instance decision. The Planning etc. (Scotland) Act 

2006 amended the way in which the decisions on an application can be appealed or reviewed.214 

In general, decisions (or failure to make decisions within statutory timescales)215 on applications 

falling within the Planning Authority’s Scheme of Delegation  are open to review by a Local Review 

Body (LRB).216 This is a quasi-independent body of the Council, comprised of elected members.  

8.12  Where the application was determined by a Council committee (or in the case of a major or 

national application the Council committee failed to make a decision within the required 

timescales), the available challenge route is an appeal to the Scottish Ministers.217 In practice, this 

involves an appeal to a reporter of the Directorate for Planning and Environmental Appeals 

(DPEA). Both the review and the appeal routes can result in either a confirmation of the original 

decision or the overturn of that decision and substitution with a fresh decision. In all 

circumstances, it remains open to both the LRB and the DPEA to add, vary or revoke any 

conditions upon the grant of planning permission. 

8.13  There is a limited right of onward appeal from both the LRB and the DPEA to the Court of 

Session. This is on a point of law only.  

8.14  Under section 46 of the Town and Country Planning (Scotland) Act 1997, the Scottish 

Ministers can “call-in” an application to determine it themselves. The decision of the Ministers is 

final and cannot be appealed or reviewed, save by way of judicial review proceedings. 

 

  

                                                                 

212 National, Strategic and Local – see sections 8.2 – 8.3, above 
213 The Town and Country Planning (Scotland) Act 1997, s.25 
214 The Act created the hierarchy of developments, and led to The Town and Country Planning (Schemes of Delegation 
and Local Review Procedure) (Scotland) Regulations 2008 
215 These are termed “deemed refusals” – the relevant time period for local development applications within the 
Scheme of Delegation is usually two months. It should be noted: where the Planning Authority fail to decide within 
two months, and the LRB subsequently fail to decide within three months, there is a right to appeal to the Scottish 
Ministers, by way of the DPEA – see: Town and Country Planning (Scotland) Act 1997 ss.43A and 47, and The Town 
and Country Planning (Schemes of Delegation and Local Review Procedure) (Scotland) Regulations 2013, regulation 8 
216 The Town and Country Planning (Scotland) Act 1997, s.43A 
217 The Town and Country Planning (Scotland) Act 1997, s.47 
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Other Planning Decisions 

8.15  The following decisions of the Planning Authority, under the Town and Country Planning 

(Scotland) Act 1997, are all subject to an external appeal to the Scottish Ministers. In practice, this 

is by way of the Directorate for Planning and Environmental Appeals (DPEA): 

 Certificates of lawful use or development (section 154) 

 Tree works consents or Tree replacement notices by virtue of a Tree Protection 

Order (sections 47, 160 and 169)218 

 Planning obligations (section 75B) 

 Good neighbour agreements (section 75F) 

 Amenity Notices (section 180) 

 Enforcement Notices (section 130) 

8.16  Similarly, the following decisions, based in other legislation, are also subject to an external 

appeal to the DPEA: 

 Advertisements (Regulation 25 of the Town and Country Planning (Control of 

Advertisements) (Scotland) Regulations 1984 

                                                                 

218 See also: The Town and Country Planning (Tree Preservation Order and Trees in Conservation Areas (Scotland) 
Regulations 2010; and the role of Forestry Commission Scotland in the regulation of certain tree works and consents, 
detailed at sections 10.19-10.21, in Chapter 10 – Environment, Heritage, Water and Waste Management 

Planning – Redress Processes 

The Scottish 
Ministers – by 

way of the 
Directorate for 
Planning and 

Environmental 
Appeals 
(DPEA) 

Hears appeals against 
Planning decisions made 

by a Local Authority’s 
planning committee – for 

applications which fall 
out-with the Scheme of 

Delegation. Can also hear 
appeals for applications 
which do fall under the 
Scheme of Delegation if 

they failed to be decided 
within two months, and 

then the LRB failed to 
decide within three 

months 

The Town and 
Country 
Planning 

(Scotland) Act 
1997 

The DPEA can hear the 
appeal itself, or can conduct 

an Local Inquiry before 
determining the appeal. The 
DPEA can dismiss the appeal 

and uphold the previous 
decision, or can substitute a 
fresh decision. Can also vary, 
revoke, or add any planning 

condition 

Local Review 
Body 

Reviews decisions of 
the Planning 

Department – for 
applications that fall 
within the Planning 

Authority’s Scheme of 
Delegation 

The Town and 
Country 
Planning 

(Scotland) Act 
1997 

Can confirm the Planning 

Department’s decision, or 

substitute it with a fresh 

decision. Can also vary, 

revoke or add any planning 

condition 

 

There is a 
limited 

onward right 
of appeal to 
the Court of 
Session, on a 
point of law 

only. 

Forms of Redress 
Onward 

Appeal or 
Review 

Body Remit 
Legislative 

Basis 

There is a 
limited 

onward right 
of appeal to 
the Court of 
Session, on a 
point of law 

only. 
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 Listed Building Consent and Conservation Area Consent (section 18 of the Planning 

(Listed Buildings and Conservation Areas) (Scotland) Act 1997219 

 

 

 

 

 

 

 

  

 

Third Party Planning Rights 

8.17  There are no third party220 rights to challenge a decision in planning law, meaning that the 

only remedy available for a third party would be to raise Judicial Review proceedings.221 Third 

parties can also complain, in regard to maladministration and service failure, to the Scottish Public 

Services Ombudsman (SPSO). 

8.18  However, as detailed above at section 8.7, under the legislative framework third parties can 

make representations on a planning application (either in objection or support) during the 

consultation period, and these will be taken into account by the Planning Authority.222  

8.19  Further, interested parties (which include those who have made representation on an 

application) are notified of any review or appeal of a planning decision and may be afforded the 

opportunity to make further representations at that stage. 

 

Building Standards 

8.20  The Building (Scotland) Act 2003 mandates the Scottish Ministers to produce Building 

Regulations which ensure that building works in Scotland are carried out to a suitable standard as 

to be safe, efficient and sustainable.223 Local Authorities, as “verifiers”, are responsible for the 

administration of the building standards system.224 This means that they authorise building works 

to be carried out – through issuing a Building Warrant – and then authorise a completed building 

                                                                 

219 See also: the role of Historic Environment Scotland in adding buildings to the “List”, and in assessing applications 
for Scheduled Monument Consent, detailed at sections 10.41-10.47, in Chapter 10 – Environment, Heritage, Water 
and Waste Management 
220 Third parties can be defined as those who are not the applicant or planning body, such as members of the public 
and local community 
221 For further information, see: Chapter 3 – Judicial Review 
222 The Town and Country Planning (Development Management Procedure) (Scotland) Regulations 2013, Part 4 
223 The Building (Scotland) Act 2003 s.1 
224 Ibid s.7 

Other Planning Decisions – Redress Processes 

The Scottish 
Ministers – by 

way of the 
Directorate for 
Planning and 

Environmental 
Appeals 
(DPEA) 

Can hear appeals against 
the decisions of the 

Planning Authorities in 
relation to other 

planning applications, 
listed at sections 8.15-

8.16, above 

Town and 
Country 
Planning 

(Scotland) Act 
1997; and 

others – see 
section 8.16, 

above 

Can confirm or overturn 
Planning Authority decisions. 
In the case of enforcement 

action, notices will be 
suspended until the DPEA has 
made a determination on the 

appeal 

There is a 
limited 

onward right 
of appeal to 
the Court of 
Session, on a 
point of law 

only. 

Forms of Redress 
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Body Remit 
Legislative 
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to be occupied or used – through acceptance of a Completion Certificate.225 The applicant submits 

the Completion Certificate to the verifier and this is accepted once the verifier has satisfied itself 

that the works have been carried out in accordance with the Building Warrant and building 

standards. 

8.21  The Local Authority can grant a Building Warrant with terms or continuing requirements and 

can also issue an interim Completion Certificate subject to conditions - whereby upon satisfactory 

fulfilment of the conditions, a full Certificate will be issued.  
 

Redress 

8.22  Where a dispute arises between the verifier (Local Authority) and an applicant as to the 

interpretation of the Building Regulations as set out by the Scottish Ministers, a definitive view of 

the regulations can be sought from the Scottish Ministers.226 This requires a joint referral by the 

verifier and the applicant and is not a form of appeal or review. This is called a referral for 

“Ministerial View”. 

8.23  It is open to an applicant to apply to the Scottish Ministers, by way of the Building Standards 

Division of the Scottish Government, for the relaxation or dispensation of certain Building 

Regulations in regard to a particular application. This is contained in section 3 of the Building 

(Scotland) Act 2003. The decision of the Ministers in this regard is open to an onward appeal to 

the Sheriff Court. 

8.24  For all other decisions (or deemed refusals, where the decision is not taken within the 

statutory timeframe) by a Local Authority in regard to Building Standards – such as those listed 

immediately below – the appeal route lies with the Sheriff Court. 

 

 Verifier refuses to grant or amend the terms of a Warrant 

 Verifier refuses to extend the life of a limited-life building  

 Verifier rejects a Completion Certificate 

 Verifier imposes Continuing Requirements 

 Verifier refuses to vary or discharge a Continuing Requirement 

 Verifier issues a Notice (such as a building regulations compliance notice or a building 

warrant enforcement notice) 

 

 

 

 

 

 

                                                                 

225 Ibid Part 2 
226 The Building (Procedure) (Scotland) Regulations 2004, Regulation 20 
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Construction , Adoption and Maintenance of Private Roads & Footpaths 

Construction 

8.25  The construction and maintenance of roads and footpaths is regulated by the Roads 

(Scotland) Act 1984. Local roads and footpaths are normally maintained by Local Authorities, in 

their capacity as Roads Authorities. The Roads Authority is responsible for the granting of 

construction consent, which is required for the construction of new roads and footpaths along 

with planning permission from the relevant Planning Authority.227  

8.26  The Scottish Ministers are responsible for handling appeals against a Roads Authority’s 

refusal to grant construction consent for roads, or against conditions attached to a consent.228 In 

practice, this is done by way of the Directorate for Planning and Environmental Appeals (DPEA). 

There is provision for the appeal to be paper-based or for a hearing to be held before a decision is 

made. The appeal can result in confirmation of the decision, or substitution with another 

decision.229 It can also vary or revoke any conditions attached to a consent. The decision of the 

Scottish Ministers is final. 

 

                                                                 

227 Roads (Scotland) Act 1984, s.21 
228 Road Construction Consent (Appeals Procedure) (Scotland) Regulations 1986 
229 Roads (Scotland) Act 1984, s.21 

Building Standards – Redress Processes 
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n/a 

Hears applications by 
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dispense with a provision 
of the Regulations for a 
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Building 
(Scotland) Act 

2003 
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regulation for a particular 

application, or can refuse the 
application 

There is an 
onward right 
of appeal to 
the Sheriff 

Court. 
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Adoption 

8.27  Not all roads are administered and maintained by the Roads Authority – those that are, are 

kept on a publicly available list by the Authority.230 Some roads are private roads, which will be the 

responsibility of the owners of that road. In practice, this is normally the “frontagers” – those who 

own property which fronts onto the road. However, in some circumstances, the Roads Authority 

will, on application, voluntarily take over responsibility for the maintenance of a private road – but 

it should be noted that this in itself does not necessarily mean that legal ownership of the road 

changes. The 1984 Act requires the Roads Authority to “adopt” any private road within a period of 

12 months where the standard of the road is satisfactory to the Authority, and a majority of 

frontagers of that road apply for it to be adopted.231 The Roads Authority reserves the right, 

however, to reject this application should the road, within the time period allowed for adoption, 

deteriorate to a standard below that which is satisfactory to the Authority.232    

8.28  There is a specific redress mechanism in cases of dispute with the Roads Authority regarding 

the “adoption” of a private road. A party to the dispute requires to apply to the Sheriff Court, 

which will then appoint a single arbiter to determine the facts of the case.233 

8.29  The Roads Authority also reserves the right to add or delete entries from the public list of 

roads on its own initiative.234 In order to make a change, it must notify the frontagers  and 

advertise its intention in the local press. The frontagers can make representations on the proposal, 

and the Roads Authority must take these into account before deciding whether to issue a Notice 

to the frontagers confirming the change to the public list.235  

8.30  There is a right of appeal for the frontagers who have received official Notice of the Roads 

Authority’s intention to change the list. This appeal is to the Sheriff Court, but requires a majority 

of notified frontagers to appeal jointly.236 The Sheriff can direct the Roads Authority to amend or 

leave the list unchanged as it sees fit. 

Maintenance 

8.31  Where a Roads Authority is of the opinion that a private road requires to be “made up” to a 

reasonable standard, it may serve Notice upon the frontagers of that road.237 The Notice shall 

specify the works that require to be carried out (including, for example, levelling, paving, lighting 

or drainage works), a period within which the work must be carried out, and an estimate of costs 

apportioned to each frontage as appears equitable to the Roads Authority. 238 

                                                                 

230 Ibid s.1 
231 Ibid s.16(1) 
232 Ibid 
233 Ibid, s.16(3) 
234 Ibid, s.1(4) 
235 Ibid 
236 Ibid, s.1(5) 
237 Ibid, s.13 
238 Ibid, s.13(3) 
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8.32  There is a right of appeal against the Notice for any of the frontagers. This is to the Sheriff 

Court, which can revoke or modify the Notice as it sees fit.239 This decision is final. 

 

  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
 

                                                                 

239 Ibid, s.13(7) 
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9.1  Housing and homelessness, as well as areas relating to property and land, are areas devolved 

to the Scottish Parliament. The area of housing in particular is undergoing a period of change in 

Scotland – of particular note is the forthcoming introduction of new housing tribunal jurisdictions 

as a result of the Housing (Scotland) Act 2014,240 which are due to commence operation in late 

2016. 

9.2  The social housing stock in Scotland is administered and maintained by a combination of Local 

Authorities and Registered Social Landlords (RSLs). All must be registered with the Scottish 

Housing Regulator under the terms of the Housing (Scotland) Act 2001.241 The Scottish Housing 

Regulator is empowered to take enforcement action if necessary. 

9.3  Private rented housing is also an area which is increasingly regulated in Scotland. Local 

Authorities play a part in the registration of private landlords and the licensing of Houses in 

Multiple Occupation. Landlords are also required by regulations to secure tenants’ rental deposits 

with an independent third party holding company, and disputes concerning the return of deposits 

are subject to an independent dispute resolution process.  

9.4  Local Authorities play an important role in ensuring that housing, both privately owned and 

social, is maintained to decent standards. They are also responsible, to a degree, for ensuring that 

tenants, both private and social, do not behave in an antisocial manner.  

9.5  Disputes between private tenants and their landlords concerning the standard of repair in 

their rented accommodation and the amount of rent charged can be brought to the Private 

Rented Housing Panel (prhp), a devolved tribunal. 

9.6  Furthermore, the Scottish Ministers are responsible for the regulation of property factors in 

Scotland – maintaining the Scottish Property Factor Register and ensuring that factors meet 

statutory standards of conduct. Disputes between property owners and property factors can be 

brought to the Homeowner Housing Panel (hohp). 

9.7  Local Authorities are under a duty to provide assistance to persons who are homeless, or at 

risk of becoming homeless. There is a right to challenge a Council’s Homelessness Assessment. 

9.8  Finally, there are rights of appeal against the confirmation of an order authorising a public 

authority to compulsorily purchase land or property, and against the compensation offered. The 

Lands Tribunal for Scotland also hears disputes relating to title to land. 

 

                                                                 

240 See: The Housing (Scotland) Act 2014, Part 3  
241 The Housing (Scotland) Act 2001, s.57, and the Housing (Scotland) Act 2010 

Housing, Homelessness, Property & Land 

2015 
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Social Housing 

9.9  Social housing in Scotland is managed and administered by social landlords, which comprise 

Local Authorities and Registered Social Landlords (RSLs), which include housing associations, co-

operative societies and others. Both RSLs and Local Authorities are regulated by the Scottish 

Housing Regulator. Most commonly, a social housing tenant will have a Scottish Secure Tenancy 

(SST) agreement with the Council or RSL.242 An SST sets out the rights and duties that the tenant 

                                                                 

242 The Housing (Scotland) Act 1987 
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and landlord have in respect of the tenancy. Under an SST, for example, a tenant can only be 

evicted by a court order, and has the “right to repair” for small and urgent repairs. 

Allocation of Social Housing 

9.10  Social landlords are allowed to develop their own allocation policy, however housing 

legislation determines certain factors which must be taken into account and certain factors which 

must not be taken into account. For example, “reasonable preference” must be given to: social 

housing tenants who are under-occupying their home; homeless persons with unmet housing 

needs; and persons living in unsatisfactory housing conditions with unmet housing needs. Social 

landlords must also not base decisions on the length of time the applicant has lived in the area; 

their age (unless below 16); or any outstanding rent arrears which are less than one month’s 

rent.243 
 

Regulation and Redress 

9.11  All social landlords are within the jurisdiction of the Scottish Public Services Ombudsman 

(SPSO), and complaints regarding maladministration and service failure can be routed there.244 

9.12  All RSLs and Local Authority landlords are also regulated and monitored by the Scottish 

Housing Regulator. The regulator exercises the powers of the Scottish Ministers under the Housing 

(Scotland) Act 2001. The Regulator maintains a register of all RSLs (but not Local Authorities) and 

being on the list is a requirement in order to administer and maintain social housing stock.245 The 

Regulator can deal with complaints regarding social landlords in relation to “significant 

performance failure”.246 However, the Regulator requires that the complaint is raised with the 

social landlord in the first instance in order that they are given a chance to remedy the breach 

themselves. The Regulator has the power to enforce improvements, or remove an organisation 

from the register of social landlords.247 There is an onward right of appeal, against the Regulator’s 

decision, to the Court of Session.248 

 

 

 

 

 

 

 

 

                                                                 

243 The Housing (Scotland) Act 1987, s.20 
244 For further information, see Chapter 4 – The Ombudsmen 
245 The Housing (Scotland) Act 2001, s.57 and the Housing (Scotland) Act 2010 
246 The Housing (Scotland) Act 2010, s.47(1) 
247 Ibid, Part 5 
248 Ibid, s.29 
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Private Rented Housing 

9.13  Local Authorities have duties in regard to the regulation of private rented accommodation. 

They are responsible for issuing Houses in Multiple Occupation (HMO) Licences to private 

landlords, allowing them to let a property to three or more unrelated persons. The HMO Licence 

places additional safety and living requirements on the accommodation. Local Authorities are also 

responsible for maintaining a register of private landlords - registration is required to act as a 

private rented landlord within that Council area. 

9.14  In 2011, a Tenancy Deposit Scheme was introduced by the Scottish Government.249 This aims 

to secure private tenants’ rental deposits with an independent holding company. A dispute 

resolution process was also established which aims to resolve disputes relating to the return of 

deposits at the end of a tenancy. 

9.15  Certain disputes arising between a tenant and private landlord can be brought to a tribunal – 

the Private Rented Housing Panel  (prhp) – and this is also addressed below. 

Houses in Multiple Occupation (HMO) Licences 

9.16  The Housing (Scotland) Act 2006 introduced HMO Licences.250 Such a licence is necessary for 

living accommodation where there are three or more persons who are unrelated living in that 

property. It is the responsibility of the owner of the property to obtain an HMO licence.  

9.17  Local Authorities are mandated to inspect properties in respect of HMO applications and to 

assess whether they meet the additional safety and living requirements attached to such a licence.  

9.18  The Local Authority reserves the right to fix conditions to any HMO licence that it grants, and 

also to revoke the licence should it be deemed necessary.  

9.19  There is a right of appeal to the Sheriff Court by an aggrieved property owner or landlord 

who has had their HMO application rejected, revoked or who wishes to challenge conditions 

attached.251 

Landlord Registration 

9.20  The Antisocial Behaviour etc. (Scotland) Act 2004 mandates Local Authorities to keep and 

maintain a register of landlords.252 The Act proscribes a “fit and proper person” test in order to be 

included on the register of landlords. It is for Local Authorities to assess applications for 

registration and to remove persons from the register if it deems them to fail to meet the test.  

9.21  There is a right of appeal against removal from the register or refusal to include a person on 

the register. This is to the Sheriff Court and must be made within 21 days of the Local Authority’s 

decision. There is a further right of appeal against the decision of the Sheriff to the Sheriff 

Principal, and this decision is final. 

 

                                                                 

249 The Tenancy Deposit Scheme (Scotland) Regulations 2011 
250 The Housing (Scotland) Act 2006, Part 5 
251 Ibid, s.159 
252 The Antisocial Behaviour etc. (Scotland) Act 2004, Part 8 
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Tenancy Deposit Schemes 

9.22  The Tenancy Deposit Schemes (Scotland) Regulations 2011 established a legal framework for 
the protection of private tenants’ rental deposits until they are due to be repaid at the end of the 
tenancy. All landlords are required to pass their tenants’ deposits on to an approved independent 
third party holding company. The deposit will be released at the end of the tenancy, on application 
by the landlord. The amount to be returned to the tenants is decided by the landlord – the full 
amount less any costs for damage to the property. The regulations establish a dispute resolution 
process to resolve disputes regarding the amount to be returned to tenants. This involves 
independent adjudication and is provided free to both landlord and tenant by the independent 
holding company.253 It remains open, however, to the tenant to decide to pursue a civil claim 
through the Sheriff Court. 

9.23  Should the dispute proceed through adjudication, an adjudicator will be appointed who will 

decide how much a tenant should receive back from their deposit based on the evidence provided 

by both parties. The decision of the adjudicator is subject to a further right of review on request of 

either party. This will be carried out by a different adjudicator, and this decision will be final.254 

Private Tenant – Landlord Disputes 

9.24  The Private Rented Housing Panel (prhp) was established by the Housing (Scotland) Act 

2006.255 It took on the functions of the Rent Assessment Panel and was also granted the 

jurisdiction to deal with landlord-tenant disputes in the private sector relating to the state of 

repair of the rented accommodation. The disputes that can be brought to the tribunal are: 

Rent Disputes 

9.25  The prhp can hear appeals brought under the Housing (Scotland) Act 1988.256 Where there is 

a statutory assured tenancy, and the landlord proposes a rent increase, the tenant can apply to 

the prhp to fix an open market rent. Similarly, under a short assured tenancy, a tenant can apply 

to the prhp to decide what the rent should be. 

Repair Disputes 

9.26  The 2006 Act introduced the “repairing standard” – a standard which the rented property 

must meet.257 Landlords in the private sector are under a duty to ensure that this standard is met. 

Tenants can apply to the prhp if they think that this standard is not being met. 

9.27  It is also worthy of note that the prhp operates an in-house mediation service which aims to 

resolve disputes regarding the repairing standard early in suitable cases.258 

Tenancy Terms 

9.28  The prhp is also empowered to hear appeals from either the landlord or tenant where a 

review of the tenancy terms is proposed. 

                                                                 

253 The Tenancy Deposit Scheme (Scotland) Regulations 2011, Part 6 
254 Ibid 
255 The Housing (Scotland) Act 2006, s.21 
256 Ibid 
257 Ibid, Chapter 4 
258 See: http://www.prhpscotland.gov.uk/prhp/467.html  

http://www.prhpscotland.gov.uk/prhp/467.html
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Antisocial Behaviour 

9.29  Antisocial behaviour in relation to housing spans criminal, civil and administrative justice. 

This section deals only with the administrative justice aspects of antisocial behaviour in housing 

which relate to the responsibilities of Local Authorities, Registered Social Landlords and private 

landlords. The powers that a landlord or a Local Authority has in relation to controlling antisocial 

behaviour are different for social housing and private rented accommodation. 

Social Housing 

9.30  Most commonly, a tenant in social housing will have a Scottish Secure Tenancy (SST), which 

provides a wide range of rights for the tenant. In cases where the tenant, or another person 

residing at the accommodation, is subject to an Antisocial Behaviour Order or has pursued a 

course of antisocial conduct, the landlord has the right to convert the tenancy from an SST to a 
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Short Scottish Secure Tenancy (SSST).259 This not only limits the duration of the tenancy to 12 

months from the date of conversion, but also provides fewer rights for tenants. 

9.31  The conversion to an SSST allows the landlord to serve notice upon the tenant for 

repossession of the accommodation if it is considered that the terms of the SSST have been 

breached. There is a right for the tenants to request the landlord (Local Authority or RSL) to review 

the decision to convert the SST and/or to serve a notice for repossession. 

Private Rented Accommodation 

9.32  A Local Authority has the power to serve an Antisocial Behaviour Notice on the landlord of a 

property where the tenants of, or others at, that property are behaving in an antisocial manner.260 

This Notice requires the landlord to take action to stop or prevent the tenants from behaving in 

such a manner. The Local Authority reserves the right to vary the terms of the Notice. 

9.33  There is a right for the Landlord to request that the Local Authority reviews its decision to 

issue an Antisocial Behaviour Notice, or to vary any terms of the Notice. The Local Authority can 

suspend or revoke the Notice at this point, or can confirm it. 

9.34  If the landlord fails to take reasonable action upon receiving a Notice, the Local Authority can 

take the following enforcement action:- 

 

a. An Order as to Rental Income can be granted by the Sheriff Court on application by the 

Local Authority. This will direct that no rent is to be paid to the landlord until the situation 

is resolved. There is a right of appeal against this Order. This is to the Sheriff Principal and 

must be made within 21 days of the Order being made. 

 

b. The Local Authority can also apply to the Sheriff for a Management Control Order. This will 

direct that the management, including the collection of rent, is to be taken over by the 

Local Authority. The Order cannot be for more than 12 months. It is open for the landlord 

to take the action as specified in the Antisocial Behaviour Notice and then to apply to the 

Sheriff. The Sheriff will then, if satisfied that the action has been taken, revoke the Order 

which will transfer management of the tenancy back to the landlord. 

 

 

 

 

 

 

 

                                                                 

259 The Housing (Scotland) Act 1987, as amended by the Antisocial Behaviour etc. (Scotland) Act 2004 
260 Antisocial Behaviour etc. (Scotland) Act 2004, Part 7 
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Condition of Housing 

9.35  Local Authorities have a number of powers and duties relating to the condition and state of 

repair of housing within their Council area.  

Social Housing – repairing duties 

9.36  As landlords of social housing tenants, Registered Social Landlords and Local Authorities are 

responsible for carrying out repairs to the properties which form part of the social housing stock. 

Social housing tenants have a “right to repair”, which binds the social landlords to carry out small 

and urgent repairs within a prescribed timescale.261 If these are not carried out, there is a 

statutory right to compensation, and to claim any costs back for carrying out the repairs through 

another contractor. 

Private rented accommodation – repairing standard 

9.37  For private rented accommodation, landlords are under a duty  to ensure that the 

accommodation they rent out meets the “repairing standard”.262 Disputes arising regarding this 

standard can be brought to a tribunal – the Private Rented Housing Panel (prhp). The prhp deals 

with private tenant – landlord disputes and is explained in greater detail at 9.24-9.28, above. 

 

                                                                 

261 Housing (Scotland) Act 2001 
262 Housing (Scotland) Act 2006 
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Condition of privately owned housing 

9.38  The following sections detail the powers that a Local Authority has in relation to the 

condition of privately owned housing within its Council area. 

a)  Housing Renewal Areas (HRA) 

9.39  HRAs were introduced by the Housing (Scotland) Act 2006.263 They empower Local 

Authorities to designate areas where improvement is required in the condition of housing. In 

order to designate an area as an HRA, the Local Authority requires to carry out a period of 

consultation and obtain confirmation from the Scottish Ministers. Homeowners, tenants and 

landlords are offered an opportunity to comment on the proposal during the consultation 

period.264 Inclusion within an HRA can require homeowners to take action to improve or repair the 

condition of their house, or to demolish a property if it is in a serious state of disrepair as to be 

unfit for human habitation. The designation of an HRA slightly alters the powers that a Council has 

in relation to the condition of housing within that area. 

b)  Demolition of Property and Property Unfit for Habitation 

9.40  Local Authorities have a duty to ensure that inhabited houses within their Council area meet 

the “Tolerable Standard” of basic standards of repair. Houses which do not meet the criteria can 

be demolished, prohibited from human habitation or brought up to the tolerable standard.265 

b)(i) Housing within an HRA 

9.41  If a Local Authority believes that a house within an HRA is in a serious state of disrepair, such 

that it should be demolished, then the owner of that property may be served with a Demolition 

Notice.266 The owner of that property will already have been aware of the Council’s view that the 

property ought to be demolished, as this would have been set out in the HRA proposals. The 

homeowner would have had the opportunity to comment on these proposals at the consultation 

stage. 

9.42  The Notice must specify the reasons why the Council considers demolition necessary, the 

standard to which demolition is to be carried out, and the period of time that the homeowner is 

permitted to carry out the demolition. If the homeowner fails to carry out the demolition, or is 

unable to do so, the Local Authority is empowered to carry out the demolition itself. The Local 

Authority can then issue a Notice to the owner of the property to recover any expenses incurred in 

carrying out the demolition. 

9.43  There is a right of appeal against a Demolition Notice, and a Notice to recover costs. This is to 

the Sheriff Court, and the appeal must be lodged within 21 days of receiving the Notice. 

 

 

 

                                                                 

263 Housing (Scotland) Act 2006, s.1 
264 Ibid, schedule 1 
265 Housing (Scotland) Act 1987 
266 Housing (Scotland) Act 2006, s.33 
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b)(ii) Housing out-with an HRA 

9.44  The Council also has the power to require a property out-with an HRA to be demolished if it 

is in a serious state of disrepair.267 The Council in this instance can serve a Demolition Order on the 

owner of the property. This Order will specify a period for the property to be vacated and that the 

property must be demolished within 6 weeks of the vacation. The Act provides that the owner of 

the property, on service of the Order, can give an undertaking to the Council that the property will 

not be used for human habitation. It is then up to the Council to decide whether to accept this 

undertaking and suspend the Order, or to reject it and enforce the Order. If the Council finds the 

undertaking acceptable and suspends the Demolition Order, it remains open to it to revoke the 

suspension and re-enforce the Demolition Order if it believes the undertaking to have been 

breached. 

9.45  The Local Authority is empowered to carry out the demolition itself if the owner fails to do 

so, and is further empowered to make a Charging Order to recuperate any costs from the property 

owner in carrying out the demolition.268 

9.46  There is a right of appeal against the service of a Demolition Order and a Charging Order. 

This is to the Sheriff Court, and the appeal must be lodged within 21 days of receiving the Order.269 

There is a further right of appeal, against the Sheriff’s decision, to the Sheriff Principal. This 

decision is final. 

b)(iii) Housing which forms only part of a Building 

9.47  If a Local Authority considers that a house is in a state of disrepair, such that it is unfit for 

human habitation, but it forms only part of a building, then it can issue a Closing Order.270 A house 

is defined widely for these purposes, and can include a single room “habitually used as a sleeping 

place”271. The effect of the Closing Order is to prohibit the human habitation of the house. On 

service of the Order, the owner of the property may give an undertaking to the Council to bring 

the property up to the tolerable standard of basic levels of repair. The Council can suspend the 

Closing Order or reject the undertaking. It is open to the Council, should it accept the undertaking, 

to revoke the suspension at any point if it believes that the undertaking has been breached. 

9.48  There is a right of appeal against a Closing Order.272 This is to the Sheriff Court, and the 

appeal must be lodged within 21 days of receiving the Order. 

c) Housing Repairs 

9.49  The Housing (Scotland) Act 2006 empowers Local Authorities to issue Work Notices to the 

owner of a house.273 This can be done to implement the Council’s Housing Renewal Area (HRA) 

Action Plan, or simply to bring any house (whether or not in an HRA) up to a reasonable standard 

of repair. 

                                                                 

267 Housing (Scotland) Act 1987, s.115 
268 Ibid, s.131 
269 Ibid, s.129 
270 Ibid, s.114 
271 Ibid, s.114(3) 
272 Ibid, s.129 
273 Housing (Scotland) Act 2006, s.30 
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9.50  The Notice must specify the reason the Council believes the work is necessary; the work 

required to be carried out and to what standard; and the period within which the work must be 

carried out.  

9.51  The Local Authority is empowered to carry out the works itself if the owner fails to do so or is 

unable to do so. The Council can then issue a Notice to claim the expenses incurred back from the 

owner. 

9.52  There is a right of appeal against a Work Notice, and a Notice to recover costs.274 This is to 

the Sheriff Court, and must be lodged within 21 days of receiving the Notice. There is a further 

right of appeal, against the decision of the Sheriff, to the Sheriff Principal. This decision is final. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 
Property Factors 
 

9.53  In private housing developments and flatted accommodation where there are common 

areas, such as stairwells and gardens, the owners of the properties generally have responsibility 

for the repair and maintenance of those areas. It is common for a property factor to be appointed 

to organise common repairs and maintenance on behalf of the owners in return for a fee. 

The Scottish Property Factors Register 

9.54  The Property Factors (Scotland) Act 2011 created the Scottish Property Factor Register. 

Registration is compulsory to carry out business as a property factor in Scotland and carries a “fit 

                                                                 

274 Ibid, s.64 
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and proper person” test.275 The Register is maintained by the Scottish Ministers. The Act also 

created a statutory Code of Conduct to which all factors must adhere.276 

9.55  The Scottish Ministers assess applications for registration against the statutory test, and can 

remove a property factor from the Register if they believe that the property factor no longer 

meets that test or has otherwise failed in its duties and/or conduct.  

9.56  There is a right of appeal against removal from or refusal of inclusion on the Register.277 This 

is to the Sheriff Court, and must be made within 21 days. There is a further right of appeal to the 

Sheriff Principal against decisions of the Sheriff, and this decision is final. 

The Homeowner Housing Panel (hohp) 

9.57  The hohp was established by the Property Factors (Scotland) Act 2011 to resolve disputes 

between homeowners and property factors.278 It applies to all residential property and land 

managers.  

9.58  The Act allows homeowners to apply to the hohp for a determination as to whether their 

property factor has failed in its factoring duties under the 2011 Act and/or failed to adhere to the 

statutory Code of Conduct. 

9.59  The hohp is empowered to take enforcement action if it believes that a property factor has 

failed to carry out its duties properly. The hohp has been piloting a mediation service to try to 

resolve disputes between homeowners and property factors without the need to go to a hearing, 

which is voluntary and requires both parties to agree to it. 

9.60  There is a limited onward right of appeal against decisions of the hohp. This is to the Sheriff 

Court, on a point of law only.279 

 

 

 

 

 

 

 

 

 

 

                                                                 

275 The Property Factors (Scotland) Act 2011, s.4 
276 Ibid, s.14 
277 Ibid, s.11 
278 Ibid, s.16 
279 Ibid, s.22 
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Homelessness 

9.61  Homelessness legislation in Scotland places Local Authorities under a duty to assess whether 

persons are homeless, or at risk of becoming homeless, and whether they are eligible for 

assistance under that legislative framework.280 The framework provides that should someone be 

assessed as unintentionally homeless, then there is a right to accommodation. This framework 

also applies to people who are at risk of becoming homeless within the next two months.281 

The Assessment Process 

9.62  Whilst the Council is making its inquiries, the person will be offered temporary 

accommodation. The Council will first look at whether or not the person has become intentionally 

or unintentionally homeless.282 A person may be assessed as intentionally homeless if they leave a 

home voluntarily or continually fail to pay rent. The Council will then look at whether the person 

has a local connection to the Council area.283 The Council may refer a person to another Council if 

it deems them to have no connection to its own particular area, but this cannot be done if this 

would place the person at risk of domestic abuse.284 The Council will inform the person of their 

decision in writing, and should the person pass the tests then they will have a right to permanent 

accommodation. 

9.63  The Local Authority may offer accommodation from its own social housing stock, but can also 

request a Registered Social Landlord to provide a home for the person.285 If the RSL and Local 

Authority disagree on this, the framework provides for arbitration to resolve the dispute.286 

Redress 

9.64  The Housing (Scotland) Act 2001 introduced a statutory review mechanism for homelessness 

decisions of Local Authorities.287 It is an internal review, which is conducted by a senior member of 

staff who was uninvolved in the initial decision. The following decisions can all be reviewed: 

whether the Council deems a person eligible for support; whether the Council deems them 

homeless or threatened with homelessness; whether they are intentionally homeless; if the 

Council refers a person on to another Authority area; the type of accommodation the Council 

offers. 

9.65  There is no right to external review or appeal as regards these decisions. However, an action 

for Judicial Review could be raised in the Court of Session.288 

 

  

                                                                 

280 The Housing (Scotland) Act 1987 
281 Ibid, s.24 
282 Ibid, s.26 
283 Ibid, s.27 
284 Ibid, s.20(2)(aa)(vi) 
285 The Housing (Scotland) Act 2001, s.5  
286 Ibid, s.6 
287  The Housing (Scotland) Act 1987, s.35A 
288 For further information, see: Chapter 3 – Judicial Review 
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Land and Property 

9.66  This section considers the compulsory purchase of land, and disputes arising over title to 

land. Note that agricultural land is dealt with at sections 16.43-16.64 in Chapter 16 – Food and 

Agriculture. Similarly, land designated as natural parks and sites of special scientific interest, for 

example, are dealt with at sections 10.37-10.40 in Chapter 10 – Environment, Heritage, Water and 

Waste Management. 

The Compulsory Purchase of Land and Property 

9.67  A Compulsory Purchase Order (CPO) can be made by various public authorities in Scotland to 

buy a property without the owner’s consent, if it is in the public interest to do so. Most commonly, 

CPOs are made by Local Authorities for the construction of projects for the benefit of the public, 

such as local roads, housing developments or schools.289 They can also be made by executive 

agencies of the Scottish Government, such as Transport Scotland. The procedure followed by 

Transport Scotland is based on the Roads (Scotland) Act 1984, but generally follows the 

procedures outlined below. The procedure for the compulsory purchase of land in relation to 

certain other transport works is different290, and this is detailed at sections 11.22-11.27 in Chapter 

11 - Transport, Driving and Traffic Management. 

The CPO Process 

9.68  To complete the compulsory purchase, all CPOs must be confirmed or signed off by the 

Scottish Ministers. The Ministers will take into consideration the interests of the property owners 

and the potential public benefit before coming to a decision. 

9.69  Initially, the public authority is responsible for drafting the CPO and identifying the property, 

and the owners of the property, to which the order is to have effect. The Authority will then give 

Notice to the owners of the property affected that they intend to compulsorily purchase the 

property. This will inform the owners of their right to object to the proposed Order. The Authority, 

after the period of notice, will send the proposed Order and any objections to the Scottish 

Ministers for their consideration. In practice, this is done by way of the Directorate for Planning 

and Environmental Appeals (DPEA). Where there have been objections, the DPEA will organise a 

Public Local Inquiry or a Hearing. Objectors can give evidence to these if they wish. The DPEA will 

                                                                 

289 The Town and Country Planning (Scotland) Act 1997, s.189 
290 Such projects include new railways, tramways and canals covered by the Transport and Works (Scotland) Act 2007, 
whereby compulsory purchase of land can be obtained as part of a TAWS Order granted by Scottish Ministers. 
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then prepare a report with recommendations to the Scottish Ministers, who can choose to accept 

the recommendations or not. If the Order is confirmed, then the owners will be served with a 

Notice to inform them, and the Authority will begin the legal process of acquiring ownership. 

9.70  At this stage, there is a right of appeal against the decision of the Scottish Ministers. This is 

only on the grounds that the CPO is invalid, and the appeal is to the Court of Session. This can 

result in cancellation of the Order. 

The Compensation Process 

9.71  In general, the owners of a property subject to a CPO should be compensated so that they 

are in the same financial position they were in before the CPO was confirmed. This usually involves 

a payment of compensation from the Authority of the market value of the property before the 

threat of CPO was made. This can be negotiated with the relevant Authority. Compensation may 

also be granted for disturbance, loss of business earnings and reasonable fees paid to 

professionals as part of the process.  

9.72  If a dispute arises as to the amount of compensation or payment offered, then the matter 

can be referred to the Lands Tribunal for Scotland. This will result in a determination of the 

compensation. 
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Title to Land 

9.73  Disputes can arise as to the title held over property. This can relate to conditions – real 

burdens or servitudes – contained in the title deeds, or can relate to disputes with the Keeper of 

the Registers of Scotland as to the registration of title to land. 

a) Title Conditions 

9.74  Persons aggrieved by conditions contained within the title deeds to property they own (or 

rent if the title conditions affect them) may apply to the Lands Tribunal for Scotland to have the 

condition(s) discharged or varied. Unopposed applications can be granted without a formal 

hearing. However, should an interested party (such as a benefited neighbouring proprietor) 

contest the application then the tribunal has the powers to determine the application. 

b) Title Registration 

9.75  Any interested person may appeal a decision of the Keeper of the Registers of Scotland to 

the Lands Tribunal for Scotland. This could relate to an inaccurate registration of title concerning 

the boundary of properties, for example.  
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10.1  The environment, heritage, water and waste management are areas devolved to the Scottish 

Parliament. The Scottish Environment Protection Agency (SEPA) is the national environmental 

regulator and administers and monitors licences for activities which could impact upon the 

environment. Similarly, Marine Scotland administers licences for activities which could impact 

upon Scotland’s sea environment, and Forestry Commission Scotland regulates and monitors the 

management of Scotland’s forests.  

10.2  In their capacity as Planning Authorities, Local Authorities also have a role in this area in 

regard to the consideration of consent for mineral workings and hazardous substances. The 

Planning Authorities are also responsible for environmental development and planning, including 

the preservation of trees and the control of high hedges.  

10.3  Public water and sewerage services in Scotland are managed by Scottish Water for domestic 

customers and by several licensed providers for non-domestic customers, but all providers are 

regulated by the same regulators – the Water Industry Commission for Scotland and the Drinking 

Water Quality Regulator. Both are also generally subject to the same complaints procedures.291  

10.4  The promotion and protection of Scotland’s natural and historic heritage – including its 

wildlife, landscapes and historically significant buildings – falls to the responsibility of Scottish 

Natural Heritage and Historic Environment Scotland. Both agencies regulate certain activities 

which may impact upon the natural or historic heritage. 

 

 

 

 

 

 

 

 

                                                                 

291 But only if the private companies opt-in to the jurisdiction of the Scottish Public Services Ombudsman, otherwise 
the complaint route differs. See Water at sections 10.26-10.31, below. 
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The Scottish Environment Protection Agency (SEPA) 

10.5  SEPA is Scotland’s national environmental regulator. SEPA’s general purpose is to carry out 

its functions for the purpose of protecting and improving the environment, including the 

sustainable management of natural resources.292 One of the main duties of SEPA is to regulate and 

monitor activities that may have an impact upon the environment. In this role, the organisation is 

responsible for the granting of licences for certain regulated activities ranging from the operation 

of large industrial installations, to waste management activities to the disposal of radioactive 

waste. 

Environmental Licensing  

10.6  SEPA considers and decides upon applications for licences in the following main areas: 

 Pollution Prevention and Control: operators of certain listed activities which are potentially 

harmful to water, air and land, or just air, require to apply for a permit from SEPA. There 

are a wide range of activities covered, including: the energy industry; waste management 

activities such as landfill and incineration; slaughterhouses; large scale pig and poultry 

farming; mineral industries; food and drink processing.293 

 Water Environment (groundwater, wetlands, watercourses, lochs, estuaries): many 

activities that may have an effect on Scotland’s water environment require authorisation. 

Such activities include: aquaculture; dams; engineering in, or in the vicinity of, certain parts 

of the water environment; abstraction; and discharge of potentially polluting substances 

into water.294 

 Waste Management: activities involving the treatment, storage or disposal of controlled 

waste products require to be licensed or covered by an exemption.295  

 Radioactive Substances: registration is required in order to store or use radioactive 

material and authorisation is required for the disposal of radioactive waste.296 

Redress in respect of licensing decisions by SEPA 

10.7  The appeal route for the environmental licensing decisions of SEPA is to the Scottish 

Ministers, by way of the Directorate for Planning and Environmental Appeals (DPEA).297 An 

aggrieved applicant can appeal to the DPEA should their application be refused, if unacceptable 

conditions are attached to the licence or if the licence is revoked or varied. The DPEA is also the 

appeal body for appeals against Notices of Enforcement Action by SEPA. 

 

 

 

                                                                 

292 Environment Act 1995, as amended 
293 Pollution Prevention and Control (Scotland) Regulations 2012  
294 Water Environment (Controlled Activities) (Scotland) Regulations 2011 
295 Environmental Protection Act 1990 Part II, and Waste Management Licensing (Scotland) Regulations 2011 
296 Radioactive Substances Act 1993 
297 Ibid fn2-5, and Pollution Prevention and Control Act 1999 



 

92 

 

 

 

 

 

 

 

 

 

 

 

 

Local Authorities and the Environment  

10.8  Local Authorities in Scotland, in their capacity as Planning Authorities, are responsible for the 

granting of consent for mineral workings and the holding and use of hazardous substances.298 They 

are also responsible for controlling and regulating environmental development and planning, 

including the preservation and planting of trees299 and the control of high hedges. 

Mineral Workings 

10.9  Planning Authorities will consider applications for mineral workings according to their local 

development plans, as with all planning applications.300 Planning Authorities are under a duty to 

review mineral consent every fifteen years, and are also free to attach conditions upon any 

consent that they grant. Applicants have a right of appeal to the Scottish Ministers, by way of the 

Directorate for Planning and Environmental Appeals (DPEA) should they be aggrieved by refusal of 

an application or the attachment of conditions.301 

Hazardous Substances 

10.10  Planning Authorities are also required to consider applications for the storage or use of 

Hazardous Substances. The aim is to ensure that the risk to the environment and public is at a 

minimum. Consent is required when the applicant proposes to store quantities of a hazardous 

substance above the controlled quantities specified in the regulations. Applicants have a right of 

appeal to the Scottish Ministers, by way of the DPEA if they are aggrieved by refusal of consent.302 

                                                                 

298 Town and Country Planning (Scotland) Act 1997 
299 See: Chapter 8 – Development Management, Planning and Building Standards, sections 8.15-8.16 
300 Ibid, sections 8.3-8.10 
301 Town and Country Planning (Scotland) Act 1997 
302 Planning (Hazardous Substances) (Scotland) Act 1997, s.19 
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There is also a right of appeal to the DPEA in respect of enforcement action by the Planning 

Authority by way of a Hazardous Substances Contravention Notice.303 

High Hedges 

10.11  Where a hedge of above two metres in a neighbouring property is obstructing light, an 

aggrieved neighbour who has tried to resolve the dispute informally first, may then make an 

application to their Local Authority. If the Local Authority determines that the hedge constitutes a 

high hedge and that it is obstructing light, then it can issue an Enforcement Notice ordering that 

action is taken to reduce or remove the negative effects of the high hedge.304 

10.12  There is a right of appeal for both the applicant and the recipient of the Notice.305 The 

applicant can appeal against a finding that the hedge causes no adverse effect, a determination 

that no action should be taken, and a withdrawal or variation to a Notice issued. The recipient of 

the Notice can appeal against it, and against a variation. This is to the Scottish Ministers, by way of 

the DPEA. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                 

303 Ibid 
304 High Hedges (Scotland) Act 2013, s.8 
305 Ibid, s.12 
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a Notice where this 
was refused 

None. 
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Marine Environment 

10.13  Marine Scotland, a Directorate of the Scottish Government, is the body responsible for 

managing Scotland’s seas and marine environment and regulating activities which may impact 

upon that environment. 

Marine Licences 

10.14  The Marine Scotland Licensing Operations Team provides a “one stop shop” for marine 

licence applications in Scotland.306 Such licences include: 

 The deposit of substances and/or objects into the sea or onto the sea bed 

 The removal of substances and/or objects from the sea or sea bed 

 Construction or improvement works 

 Dredging 

 The deposit or use of explosives 

10.15  Marine Scotland reserves the right to vary, revoke or suspend a licence as it sees fit.307 The 

agency also has enforcement powers which it can use to issue Notices on persons to stop or 

suspend certain activities, or to take certain steps as is deemed necessary to stop or prevent harm 

to the marine environment.308  

10.16  A right of appeal exists for applicants who have had their application for a licence refused, 

or had their licence varied or revoked.309 Persons served with an enforcement Notice also have a 

right of appeal.310 These appeals are to the Sheriff Court. 

 

 

 

 

 

 

 

 

 

 

 

                                                                 

306 Marine (Scotland) Act 2010 Part 4; Marine and Coastal Access Act 2009 Part 4 
307 Marine (Scotland) Act 2010, s.30 
308 Ibid, ss.43-44, 55 and 57 
309 Ibid, s.38 and The Marine Licensing Appeals (Scotland) Regulations 2011, Regulation 3 
310 Marine (Scotland) Act 2010, s.61 and The Marine Licensing Appeals (Scotland) Regulations 2011, Regulation 4 

Marine Scotland Licensing – Redress Processes 

The Sheriff 
Court 

Hears appeals 
against licensing 
and enforcement 
decisions of the 
Marine Scotland 

Licensing 
Operations Team 

Marine (Scotland) 
Act 2010; Marine 
Licensing Appeals 

(Scotland) 
Regulations 2011 

The Sheriff can confirm 
the original decision, 
or can direct that a 

new decision is made. 
The Sheriff can also 
revoke or vary any 

enforcement Notice 
issued, or remit the 

case to Marine 
Scotland for a fresh 

decision 

None. 

Forms of Redress 
Onward Appeal or 

Review 
Body Remit Legislative Basis 
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Forestry 

10.17  Forestry Commission Scotland (FCS) acts as the Forestry Directorate of the Scottish 

Government and reports directly to it. 311 The body is responsible for the regulation, management 

and improvement of standards of Scotland’s forestry.  

10.18  As part of its responsibilities over forestry in Scotland, the Commission considers and issues 

licences for the felling of trees; considers and produces Environmental Impact Assessments and 

consent for projects which may impact upon the forestry environment; and maintains and 

administers a variety of grants for the promotion and maintenance of forestry.312 FCS works 

closely with the Scottish Government Rural Payments and Inspections Directorate in relation to 

grants and support. As such, FCS grants and support is dealt with generally at sections 16.37-16.42 

in Chapter 16 – Food and Agriculture. 

Tree Felling Licences 

10.19  The licensing framework for tree felling is contained in the Forestry Act 1967, as 

amended.313 FCS will decide whether to refuse, grant or grant with conditions attached, a licence 

authorising the felling of the tree/s in the application. Should the trees in question also happen to 

be covered by a Tree Preservation Order issued by a Planning Authority, then FCS will send its 

comments to the Planning Authority which will decide whether the felling licence should be 

granted instead.314 

10.20  FCS is also empowered to take enforcement action should a landowner fell trees without 

consent, or in breach of conditional consent:-  

 The Commission may issue a Restocking Notice which can require the landowner to restock 

the land with trees as agreed by the Commission and can also require that those trees are 

maintained for a period of up to ten years.315 

 The Commission may serve an Enforcement Notice where there has been non-compliance 

with conditional felling consent or a restocking notice.316 
 

10.21  Decisions of FCS in relation to Tree Felling Licences and enforcement can be appealed to the 

Scottish Ministers.317 FCS specifies the Forestry Minister for Scotland, which is in practice the 

Minister for Environment, Climate Change and Land Reform of the Scottish Government. The 

appeal will usually be investigated and considered by an Independent Reference Committee which 

will make recommendations to the Minister.318 

 

                                                                 

311 Forestry Act 1967 
312 Ibid  
313Ibid, Part 2 
314 Town and Country Planning (Scotland) Act 1997, Part 7; see also: Chapter 8 – Development Management, Planning 
and Building Standards, section 8.16 
315 Forestry Act 1967 
316 Ibid 
317 Ibid 
318Ibid, s.27 
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Environmental Impact Assessments  

10.22   FCS is also responsible for carrying out Environmental Impact Assessments (EIA) to 

determine whether consent should be granted for forestry projects which are deemed likely to 

significantly impact upon the forestry environment.319 Such projects include: afforestation; 

deforestation; forest roads; and forestry quarries.  

10.23  The Commission will base its decision on consent for the project on the EIA, and can also 

attach conditions on any consent it grants. The regulations allow appeals against the refusal of 

consent, or against any conditions imposed. There are rights of appeal for both the applicant and 

third parties. 

10.24  The applicant can appeal to the Scottish Ministers against refusal, conditions or time 

constraints placed on the project.320 A third party who is aggrieved by the Commission’s decision 

to grant consent can also appeal to the Court of Session.321 

10.25  The Commission also has enforcement powers in relation to EIA project consent, and can 

issue an Enforcement Notice where it is discovered that work has been carried out without 

consent or against conditions attached to the consent. The persons served with the Notice can 

appeal against it, again to the Scottish Ministers.322 

 

 

  

                                                                 

319 Environmental Impact Assessment (Forestry) (Scotland) Regulations 1999 
320 Ibid, Regulation 17 
321 Ibid, Regulation 19 
322 Ibid, Regulation 21 

Marine Scotland Licensing – Redress Processes 

The Scottish 
Ministers - 

Forestry 
Minister for 
Scotland, ie. 
The Minister 

for 
Environment, 

Climate 
Change and 
Land Reform 

of the Scottish 
Government 

 

Hears appeals 
against decisions 

of the Commission 
in relation to Tree 

Felling Licences 

Forestry Act 1967; 
The Town and 

Country Planning 
(Scotland) Act 1997 

The Minister may decide 
that the original decision 

was correct, or may 
direct that a licence is 
granted. The Minister 

may attach, vary or 
revoke any conditions 

None. 

Forms of Redress 
Onward Appeal or 

Review 
Body Remit Legislative Basis 

Hears appeals 
against decisions 
and enforcement 

action of the 
Commission in 

relation to 
Environmental 

Impact Assessment 
Project Consent 

Environmental 
Impact Assessment 

(Forestry) (Scotland) 
Regulations 1999 

The Minister may 
decide that the original 

decision was correct, 
or may direct that 

consent is granted. The 
Minister may attach, 
very or revoke any 

conditions 

None. 
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Water and Sewerage 

10.26  In Scotland, there are two types of service providers for water and sewerage services: 

domestic and non-domestic. For domestic water and sewerage services, there is one public service 

provider – Scottish Water.323 Scottish Water is a publicly owned company, and in addition to 

providing services to the vast majority of domestic properties (all except for those with private 

water and sewerage supplies), the corporation also owns the entirety of the water and sewerage 

infrastructure in Scotland. Local Authorities also have a role in the water industry in Scotland. 

Councils are responsible for ensuring that all residents within their area have access to a 

satisfactory and wholesome supply of fresh water and can carry out examinations of private 

supplies to ensure that these standards are met.324 

Water and Sewerage Supply 

10.27  Scottish Water is the sole provider for domestic properties, other than those which have 

their own private supply. For non-domestic properties, competition was introduced to the sector 

in 2007. The default provider was Business Stream, a subsidiary of Scottish Water, but other 

providers are now available.  

10.28  In relation to complaints against Scottish Water, the Scottish Public Services Ombudsman  

(SPSO) is the final body for complaint handling, once Scottish Water’s internal complaints process 

has been followed. The SPSO also has jurisdiction to hear complaints against private suppliers of 

water for non-domestic customers if those companies have opted into its jurisdiction.325 Business 

Stream, which is a subsidiary of Scottish Water and is the largest licensed provider, has opted in. 

For the remaining non-domestic suppliers of water and sewerage services, complaints are handled 

by the Water Industry Commission for Scotland.326 

                                                                 

323 Water Industry (Scotland) Act 2002 
324 Water (Scotland) Act 1980 
325 See: http://www.watercommission.co.uk/view_SPSO.aspx  
326 Ibid 

Marine Scotland Licensing – Redress Processes (Continued) 

Forms of Redress 
Onward Appeal or 

Review 
Body Remit Legislative Basis 

The Court of 
Session 

Hears appeals from 
third parties 

aggrieved by the 
decision of the 

Forestry 
Commission 

Scotland to grant 
consent for a 

forestry project by 
way of an 

Environmental 
Impact Assessment 

Environmental 
Impact Assessment 

(Forestry) (Scotland) 
Regulations 1999 

The Court of Session 
can dismiss the appeal, 

or can allow it and 
substitute a decision of 

its own, or remit the 
case back to the 

Commission for a fresh 
decision 

None. 

http://www.watercommission.co.uk/view_SPSO.aspx
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Connection to the Public Network 

10.29  For new properties, or properties which have their own private water supply and sewerage 

system but which wish to be connected to the public system, applications can be made to Scottish 

Water.327 The corporation will consider all applications based on whether the cost of connecting 

the property to the public infrastructure is reasonable. Should the application be refused, or a 

dispute arise, then the applicant is entitled to apply to the regulator – The Water Industry 

Commission for Scotland – for a “reasonable-cost determination.”328 This will determine whether 

Scottish Water has properly determined reasonable cost, and whether it has discharged its duty to 

make network connections available. The decision of the Commission is final, and Scottish Water is 

bound to follow its directions. 

Water Quality 

10.30  Local Authorities may determine that a property with a private water supply does not have 

sufficient access to a wholesome supply of fresh water necessary for domestic purposes, and have 

the authority to serve a notice on the owners to take remedial action within a specified time.329 

Alternatively, the Local Authority may take the remedial action itself and serve a notice requiring 

the owners to reimburse the costs of the actions.330 There is a right of appeal against the notice or 

the time period given for action in the notice. This is similarly to the Scottish Ministers, by way of 

the Directorate for Planning and Environmental Appeals (DPEA).331 Again, a limited onward right of 

appeal exists from the DPEA to the Court of Session, but on a point of law only.332  

10.31  The Drinking Water Quality Regulator in Scotland (DWQR) also plays a role here. The DWQR 

is the national regulator for water quality. As part of its remit, it ensures that Local Authorities are 

discharging their duty to inspect private water supplies, and also conducts tests on the water 

provided to the public supply by Scottish Water. Complaints about the quality of water in the 

public supply should, in the first instance, be made to Scottish Water. If this does not resolve the 

water quality issue, then a complaint can be made to the DWQR who can take action to ensure 

that Scottish Water resolve the matter. 

  

                                                                 

327 Provision of Water and Sewerage Services (Reasonable Cost) (Scotland) Regulations 2015 
328 Ibid 
329 Water (Scotland) Act 1980 s.76G 
330 Ibid 
331 Ibid 
332 Ibid 
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Natural Heritage 

10.32  Scotland’s natural heritage includes its wildlife, habitats and landscapes. Scottish Natural 

Heritage (SNH) is the public body responsible for ensuring the protection, promotion and 

improvement of Scotland’s natural heritage. It does this through the licensing and regulation of 

certain activities which may impact upon the natural heritage. 

Species Licensing 

10.33  A Species Licence allows an individual to carry out certain activities in relation to protected 

species that would otherwise be a breach of wildlife protection law.333 There are a number of 

licenses which can be applied for relating to different classes of protected species. SNH has the 

authority to approve or reject an application, and to attach any conditions as it sees fit. It also 

reserves the right to revoke or vary a licence it has granted.  

                                                                 

333 Wildlife and Countryside Act 1981, s.16 

Water and Sewerage Supply – Redress Processes 

The Sheriff 
Court 

Hears appeals against 
decisions of Scottish 

Water not to connect a 
property to the public 
water and sewerage 

system based on their 
determination of 
“reasonable cost” 

Provision of 
Water and 
Sewerage 
Services 

(Reasonable 
Cost) (Scotland) 

Regulations 
2015 

Can decide that Scottish 
Water made the correct 

decision or can direct 
that Scottish Water 

connect the property to 
the public system 

None. 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

The Scottish 
Ministers -  by 

way of the 
DPEA 

Hears appeals against 
Water Quality notices 

issued by a Local 
Authority 

Water 
(Scotland) Act 

1980 

Can decide that the 
notice should be revoked, 

or can vary the time 
limits for remedial action 

imposed by the notice 

There is a limited 
onward right of 

appeal to the 
Court of Session, 
on a point of law. 

Drinking 
Water Quality 
Regulator in 

Scotland 

Regulates the drinking 
water quality in Scotland 
& can take complaints in 

the final instance 
regarding the public 

supply 

Water 
(Scotland) Act 

2002 

Can take enforcement 
action to ensure that 
Scottish Water takes 

remedial action to 
resolve a water quality 

complaint 

None. 

The Scottish 
Public 

Services 
Ombudsman 

Hears complaints 
regarding 

maladministration and 
service failure by Scottish 

Water in regard to the 
public water and 

sewerage system, and by 
those private companies 
that have opted into its 

jurisdiction for non-
domestic water services 

Water 
(Scotland) Act 

2002 

Can take enforcement 
action to ensure that 
Scottish Water takes 
remedial action to 

resolve a water quality 
complaint 

None. 
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10.34  For the majority of species licenses, there is no right to appeal or to request review of a 

SNH decision. However, SNH operate an appeals procedure for aggrieved parties in relation to 

restrictions placed on a General Licence.334 A General Licence relates to a class of actions that can 

be taken which affect birds. Should an applicant or interested party be aggrieved at a decision to 

attach restrictions on the licence – for example, excluding areas of land from which the licence has 

effect – then there is an internal right of appeal to SNH’s Director of Policy and Advice. There are 

no further rights of appeal. 

Species Control Orders 

10.35  Non-native species may threaten indigenous species or the natural heritage. SNH, along 

with other relevant bodies,335 has the power to enter into a Voluntary Species Control Agreement 

with landowners in order to manage and control the establishment of certain non-native species. 

Where this agreement fails, or the landowner otherwise fails to act in accordance with it, SNH has 

the power to issue a Species Control Order.336 The Order requires the landowner to take certain 

actions, the breach of which can result in criminal liability.  

10.36  There is a right of appeal for the landowner against the issue of an Order, or against the 

terms of the Order.337 This is to the Sheriff Court, which can confirm the Order, substitute it with 

its own Order, or direct SNH (or other relevant body) to revoke or amend the Order as it sees fit. 

There is a limited onward right of appeal against the Sheriff’s decision to the Court of Session, on a 

point of law only.338 

Protected Areas 

10.37  There are a number of designations which can protect an area of land from activities or 

developments which could harm the natural heritage. These include designation as a Special 

Protected Area or Special Area of Conservation under European regulations, or as a Nature 

Reserve or Site of Special Scientific Interest. Under planning legislation, SNH is a statutory 

consultee for any development within these protected areas and will make comments regarding 

the impact of the proposal on the land.339  

10.38  In relation to Sites of Special Scientific Interest, SNH also licence activities which may impact 

upon the natural features of the site, and take a role in helping in the management of the site.340 If 

the site requires on-going management to ensure that the natural heritage of the area is 

protected, SNH may offer a management agreement. This can involve compensation for carrying 

out the management. 

                                                                 

334 Scottish Natural Heritage, General Licence Restriction: Framework for Implementing Restrictions (Oct, 2014), 
available at: http://www.snh.gov.uk/docs/A1417398.pdf  
335 These Orders can be made by the following bodies: Scottish Natural Heritage; the Scottish Environment Protection 
Agency; Marine Scotland; and the Forestry Commission Scotland 
336 Wildlife and Countryside Act 1981, s.14D-14E 
337 Ibid, s.14H 
338 Ibid, s.14H(5) 
339 See: Chapter 8 – Development Management, Planning and Building Standards, section 8.8 
340 Nature Conservation (Scotland) Act 2004, ss.16-17 

http://www.snh.gov.uk/docs/A1417398.pdf
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10.39  There is a right of appeal against decisions of SNH in relation to Sites of Special Scientific 

Interest.341 These decisions include those relating to consent to carry out activities or development 

of the land and refusal to offer a management agreement. The appeal is to the Scottish Land 

Court.  

10.40  In relation to land which is designated as a Site of Special Scientific Interest, land bordering 

that site or land which is considered to be associated with that site, SNH may propose to the 

Scottish Ministers that a Land Management Order is put in place.342 This Order is available where a 

management agreement between the owner(s)/occupier(s) of the land and SNH has failed to be 

agreed, or where the agreement has been breached. The Scottish Ministers can make the Order if 

it deems it necessary for the protection and management of the natural features of the site. There 

is a right of appeal against the decision of the Scottish Ministers to impose a Land Management 

Order, and this is to the Scottish Land Court.343 

 

  

                                                                 

341 Ibid, s.18 
342 Ibid, s.30 
343 Ibid, s.34 

Scottish Natural Heritage – Redress Processes 

Scottish 
Natural 

Heritage – 
Director of 
Policy and 

Advice 

Hears appeals 
against restrictions 
placed on General 
Licences under the 

species licensing 
regulations 

Wildlife and 
Countryside Act 

1981 

The Director can 
confirm the 

restrictions, or lift 
them 

None. 

Forms of Redress 
Onward Appeal or 

Review 
Body Remit Legislative Basis 

The Sheriff 
Court 

Hears appeals 
against the issue, 
or terms attached 
to, Species Control 
Orders issued by 

SNH (or other 
relevant bodies) 

 

Wildlife and 
Countryside Act 1981 

Can confirm the Order, 
substitute it with 
another Order, or 

direct SNH (or another 
relevant body) to 

revoke or modify the 
Order 

 

There is a limited 
onward right of 

appeal to the Court 
of Session, on a point 

of law only. 
 

Scottish Land 
Court 

 

Hears appeals 
against decisions 
of SNH and the 

Scottish Ministers 
in relation to Sites 
of Special Scientific 
Interest and Land 

Management 
Orders 

 

Nature Conservation 
(Scotland) Act 2004 

 

Can dismiss the appeal, 
or quash any decisions 
of SNH, and can direct 

SNH to make a 
different decision 

 

None. 
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Historical Heritage 

10.41  Historic Environment Scotland (HES) is the public body responsible for safeguarding 
Scotland’s historic heritage - including buildings, battlefields and monuments of historical 
importance.   

Listed Buildings 

10.42  HES may designate a building as a listed building if it is of historical importance.344 “Listing” 
has the effect of restricting the planning and building work that may be done to the building in 
efforts to preserve its historic heritage. Applications to make changes to the building can be made 
by obtaining Listed Building Consent from the relevant Planning Authority, where HES will be a 
statutory consultee and give its recommendations on the application.345 

10.43  The owner, occupier or tenant of a listed building can appeal against an HES decision to 
include a building on the schedule of listed buildings.346 This is to the Scottish Ministers, by way of 
the Directorate for Planning and Environmental Appeals (DPEA). There is a further onward right of 
appeal to the Court of Session, but only on the grounds that the appeal decision does not comply 
with the principal Act.347 

Scheduled Monuments 

10.44  HES may list a monument as a Scheduled Monument if it is of historic importance.348 This 
will restrict the planning and building work that can be done to, and nearby, the monument. There 
is a right of appeal against the decision of HES to add a monument to the schedule.349 This is to the 
Scottish Ministers, by way of the DPEA.  

10.45  Applications can also be made to HES for Scheduled Monument Consent which will allow 
certain works to be carried out on or around a scheduled monument.350 The owner, occupier or 
tenant of the monument can appeal a decision to refuse consent to the DPEA.351  

10.46  Where work is carried out without consent, HES can serve an Enforcement Notice.352 There 
is a right of appeal against the issue of an Enforcement Notice and this is also to the DPEA.353 

10.47  There is a limited further right of appeal in regard to the above appeal decisions of the 
DPEA to the Court of Session, but only on the grounds that the appeal decision does not comply 
with the principal Act.354 

 

 

 

                                                                 

344 Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997, s.1 
345 See: Chapter 8 – Development Management, Planning and Building Standards, sections 8.8 and 8.15-8.16 
346 Planning (Listed Buildings and Conservation Areas) (Scotland) Act 1997, s.5B 
347 Ibid, s.5C(4) and ss.57-58. The principal Act being the Planning (Listed Buildings and Conservation Areas) (Scotland) 
Act 1997 
348 Ancient Monuments and Archaeological Areas Act 1979, s.1 
349 Ibid, s.1C 
350 Ibid, s.3 
351 Ibid, s.4B 
352 Ibid, s.9A 
353 Ibid, s.9C and s.55 
354 Ibid, ss.1D, 4D, 9CA and 55. The principal Act being the Ancient Monuments and Archaeological Areas Act 1979 
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Historic Environment Scotland – Redress Processes 

The Scottish 

Ministers – by 

way of the 

Directorate for 

Planning and 

Environmental 

Appeals 

(DPEA) 

 

Hears appeals 
against decisions 

of HES to 
designate a 

building as a Listed 
Building 

Town and Country 
Planning (Scotland) 

Act 1997 

Can confirm the listing, 
or quash the decision. 

There is a limited 
onward right of 

appeal to the Court 
of Session, but only 
on the grounds that 
the appeal decision 

does not comply 
with the principal 

Act. 

Forms of Redress 
Onward Appeal or 

Review 
Body Remit Legislative Basis 

Hears appeals 
against decisions 
of HES in relation 

to Scheduled 
Monument listing 
and enforcement 

action 

Ancient Monuments 
and Archaeological 

Areas Act 1979 

Can confirm the listing, 
or quash the decision; 
and can confirm the 
Enforcement Notice, 
quash it, or vary it. 

There is a limited 
onward right of 

appeal to the Court 
of Session, but only 
on the grounds that 
the appeal decision 

does not comply 
with the principal 

Act. 
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Scottish Water 

Water Industry 
Commission 
for Scotland  

Sheriff Court 

Scottish 
Ministers  

(DPEA) 

Court of 
Session 

Second 
Tier 

Appeal 

Second 
Tier 

Appeal 
Scottish Natural Heritage 

Historic Environment 
Scotland 

Forestry Commission 
Scotland 

Scottish Environment 
Protection Agency 

Local Authorities 

Marine Scotland 

Drinking Water Quality Regulator 

Scottish 
Ministers – 
Minister for 
Environment 

Climate Change 
& Land Reform 

Scottish Land 
Court 

SNH Director 
of Policy & 

Advice 

 

 

Initial Decision Making Body 

First Tier Complaint/Review/Appeal Body 

Second Tier Complaint/Review/Appeal Body 

Third Tier Complaint/Review/Appeal Body 

Route of Complaint/Review/Appeal 

Body can take independent action 

Regulatory/Oversight Body 

Alternative Methods of Dispute Resolution (ADR) 

Route of ADR 
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11.1  Transport spans both devolved and reserved matters. The Scottish road network, bus policy, 

ports and harbours are devolved matters. Railways, air regulation and transport, and other aspects 

of road transport and regulation are reserved. 

11.2  This chapter considers 1) the role of Public Authorities in local road, trunk road and 

motorway construction, and also in the construction of new railways, tramways and inland 

waterways; 2) the responsibility of Local Authorities for local road, traffic and parking 

management; and 3) the role of Public Authorities in driving and vehicle standards, and vehicle 

licensing. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Transport, Driving & Traffic Management 

2015 

Chapter 11 

 

The Commissioners form the Great Britain wide regulator 
and licensing authority for the operators of certain 

vehicles and public transport services. 

The Scottish Ministers are the Roads Authority in respect of 
the trunk road network. The Ministers are also responsible 

for confirming orders made in relation to the delivery of 
certain road projects, traffic regulations, compulsory 

purchase orders, and for assessing applications for certain 
other transport works. 

The DVSA is responsible for setting the minimum standards 
for driving and vehicles throughout Great Britain,; for the 
testing of learner drivers and minimum-standard vehicle 

road-worthiness; and for the maintenance of a register of 
approved driving instructors. 

As Roads Authorities, are responsible for the construction 
and maintenance of local roads (which are not part of the 

trunk road network).  As Traffic Authorities, are responsible 
for the provision or construction of traffic calming measures 

and traffic regulation. Local Authorities can also be 
responsible for the operation of decriminalised parking and 

bus lane enforcement schemes. 

Remit 

The DVLA is responsible for maintaining a register of drivers 
and vehicles throughout the UK; and the issue and revocation 

of driving licences throughout Great Britain. 

As the national transport agency for Scotland, Transport 
Scotland acts on behalf of the Scottish Ministers in the 

delivery of trunk road construction and maintenance, and 
other major transport infrastructure projects. 

 

 

The Traffic Commissioners for Great Britain 

The Scottish Ministers 

The Driving and Vehicle Standards Agency (DVSA) 

Local Authorities, in their capacity as local Roads 
Authorities and Traffic Authorities 

First Instance Decision Making 

Body 

The Driving and Vehicle Licensing Agency (DVLA) 

Transport Scotland, acting on behalf of the Scottish 
Ministers 
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Public Authority Transport and Road Works 

11.3  A number of Public Authorities can construct or improve transport and road networks for the 

benefit of the public. It should be noted that this section deals only with the construction and 

improvement of transport networks by Public Authorities. A different regime covers the private 

construction of roads (for the purpose of, for example, a housing development) and this is detailed 

at sections 8.25-8.32 in Chapter 8 – Development Management, Planning and Building Standards. 

In addition, the construction and improvement of roads will often entail the compulsory purchase 

of land. That matter is dealt with in detail in Chapter 9 – Housing, Property and Land at sections 

9.67-9.72, and will not be dealt with further here. 

11.4  In terms of major road infrastructure projects – such as motorways or works to the trunk 

road network – the Scottish Ministers are the relevant Roads Authority, with Transport Scotland 

taking the lead on delivery of the projects on their behalf. For local road projects, it is Local 

Authorities which are the relevant Roads Authorities, and they take the lead on delivering these 

projects. 

Local Road Works 

11.5  Local Authorities, in their capacity as Roads Authorities, are responsible for the construction, 

improvement and maintenance of public roads within their areas. The Roads Authorities have the 

statutory powers to make the improvements or construct new roads as they see necessary.355  

11.6  In order to proceed to construct or improve a road, Local Authorities, unlike in cases of 

private construction of roads356, do not require to obtain Roads Construction Consent. However, 

Local Authorities do require to obtain planning permission.357 This is obtained from themselves, as 

the Planning Authority. Certain regulations apply in such cases where the Authority has an interest 

in an application. In these cases, if the Authority is minded to grant planning permission, and 1) 

the application is contrary to the Development Plan; and/or 2) a substantial number of objections 

are received; then the Scottish Ministers must be notified.358 

11.7  The Scottish Ministers could “call-in” the application and determine it themselves.359 There 

are no third party rights to appeal or to request a review of a planning decision.360 The only 

potential remedy for an aggrieved objector, for example, would be to raise Judicial Review 

proceedings.361  

Trunk Road and Major Road Project Works 

11.8  The Scottish Ministers are the Roads Authority in respect of trunk roads and the wider trunk 

road network. Transport Scotland, acting on behalf of the Scottish Ministers, takes the lead on the 
                                                                 

355 Roads (Scotland) Act 1984 s.20 
356 See: Chapter 8 – Development Management, Planning and Building Standards, sections 8.25-8.32 
357 The Town and Country Planning (Scotland) Act 1997, s.26; unless the proposed works are simply improvements 
within the boundaries of the existing road. 
358 The Town and Country Planning (Notification of Applications ) (Scotland) Directions 2009 
359 The Town and Country Planning (Scotland) Act 1997, s.46 
360 See: Chapter 8 – Development Management, Planning and Building Standards, sections 8.18-8.19 
361 For further information, see: Chapter 3 – Judicial Review 
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delivery of trunk road construction and maintenance.362 The Scottish Ministers derive the 

responsibility and powers in the construction of roads and road improvements from the Roads 

(Scotland) Act 1984.363 Unlike construction of roads by Local Authorities, planning legislation 

classifies roads construction or maintenance by the Scottish Ministers as “permitted 

development”, thereby dispensing with the need to obtain planning permission.364 Instead, a 

separate scheme operates under the 1984 Act.365 

11.9  An Order must be promoted by the Scottish Ministers, and Transport Scotland does this on 

their behalf. Further, Notice detailing the proposals must be served upon the owners or occupiers 

of any land which the proposals affect, the Local Authorities in whose area the Orders are to have 

effect, and certain other Public Authorities.366 Those notified are termed “statutory consultees”.  

11.10  The proposals must also be made publicly available and a period for consultation must be 

held. Anyone can comment on, or make an objection to the proposals during the consultation 

period. The Scottish Ministers will attempt to resolve objections before the end of the consultation 

period. If there remain unresolved objections from any statutory consultees, then the matter must 

be referred to the Directorate for Planning and Environmental Appeals (DPEA) which will facilitate 

a Public Local Inquiry.367 The Ministers have the discretion to dispense with a Public Local Inquiry if 

there are no unresolved objections from statutory consultees,368 but can still hold such an Inquiry 

if a large number of non-statutory objections are received, for example.  

11.11  The Inquiry will involve a reporter hearing the case. The reporter will then produce 

recommendations for the Scottish Ministers, who will have the final say on whether or not to 

confirm the Order. The Scottish Ministers may decide that the Order should be confirmed but in a 

modified way, in which case the Order will be finalised accordingly. 

11.12  If no Public Local Inquiry is to be held, the Scottish Ministers can decide themselves – after 

consideration of any non-statutory objections – whether to confirm the Order, or otherwise. 

11.13  There is a right to challenge the confirmation of an Order by the Scottish Ministers. This can 

only be on the grounds that the Order is invalid or that the Regulations have not been complied 

with, and the appeal is to the Court of Session.369 

Other Road Orders 

11.14  Certain other Roads Orders can be made by Local Authorities and the Scottish Ministers 

respectively, as Roads Authority.370 These are set out below. 

 

                                                                 

362 Ibid, s.19 
363 Ibid 
364 Town and Country Planning (General Permitted Development) (Scotland) Order 1992, Class 3 
365 Roads (Scotland) Act 1984, s.5 and Schedule 1. See also: Special Road Schemes in terms of s.9 of the 1984 Act, 
which follows the same procedure as laid out in Schedule 1. 
366 Ibid, Schedule 1; such Authorities include: Scottish Water, Scottish Natural Heritage, and the Scottish Environment 
Protection Agency 
367 Ibid 
368 Ibid, Schedule 1, paragraph 5 
369 Ibid, Schedule 2 
370 Ibid, ss.12, 68, 69 and 152(2) 
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a) Side Road Order 

11.15  The Roads Authority (both Local Authorities and Scottish Ministers) can make a Side Road 

Order, which provides for wide ranging powers to stop-up, divert, improve or alter any side road 

which crosses, enters or will be affected by the construction or improvement of another main 

road.  Where the Roads Authority in question is the Scottish Ministers, the procedure for making 

this Order must follow that specified at sections 11.9-11.13, above.371 Where it is the Local 

Authority, the Order must be confirmed by the Scottish Ministers, who will take into account any 

objections received. 

11.16  There is a right to challenge the confirmation of such an Order, on the grounds that it is 

invalid or that the Regulations have not been complied with. This is to the Court of Session.372 

b) Stopping-Up Order and Redetermination of Public Rights of Passage 

11.17  The Roads Authority also has the power to “stop-up” a road.373 This can be done if the road 

has become dangerous in some way, or the road will become unnecessary as a result of other road 

improvements or construction. Similarly, the Roads Authority has certain powers to stop-up a 

private access from a road to other land, if it believes that the access poses a danger or potential 

danger.374 

11.18  The Roads Authority also reserves the right to re-determine certain public rights of passage 

over public roads.375 For example, the Authority may wish to restrict vehicular traffic on a certain 

road, but preserve the right of way for pedestrians and cyclists.  

11.19  Roads Authorities must follow a statutory procedure for the making of Stopping-Up and 

Redetermination Orders.376 The regulations mandate a period of consultation and advertisement 

for the proposed Order. Notice must also be given to certain Public Authorities and the owners of 

any land to be affected. Anyone can object to the proposed Order.377  

11.20  If objections remain outstanding at the end of the consultation then, where the Roads 

Authority is the Local Authority, the Order must be referred to the Scottish Ministers for 

determination.378 If the Roads Authority is the Scottish Ministers, then they must consider the 

objections before  making a final decision.379  

11.21  The Regulations make no provision, in these cases, for a hearing or Public Local Inquiry. 

Furthermore, there is no right of appeal or review in these cases. 

 

  

                                                                 

371 Roads (Scotland) Act 1984, Schedule 1; detailed at sections 11.9-11.13, above. 
372 Ibid, Schedule 2 
373 Ibid, s.68 
374 Ibid, s.69 
375 Ibid, s.152(2) 
376 Stopping Up of Roads and Private Accesses and the Redetermination of Public Rights of Passage (Procedure) 
(Scotland) Regulations 1986 
377 Ibid, regulation 11 
378 Ibid, regulation 13 
379 Ibid, regulation 16 
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Other Transport Works 

11.22  The construction of other transport works -  such as a new railway, tramway, guided 

transport system or canal – is subject to a separate legal regime. These works are governed by the 

Transport and Works (Scotland) Act 2007 (the TAWS Act).  

11.23  Under the TAWS Act, the relevant applicant must apply for a “TAWS” Order from the 

Scottish Ministers in order to carry out the works. In practice, this is to the Directorate for Planning 

and Environmental Appeals (DPEA). No restrictions are placed on who can apply, meaning that an 

applicant could be a Public Authority, private company or private individual.  

11.24  The TAWS order can provide the powers not only authorising the construction of the new 

transport works, but can also provide for the compulsory purchase of land, the closure or 

Public Authority Road Works – Redress Processes 

Public Local 
Inquiry – 

facilitated by 
the 

Directorate for 
Planning and 

Environmental 
Appeals 
(DPEA) 

Hears cases where 
there are outstanding 

objections from 
statutory consultees 

(or where the Scottish 
Ministers have 

otherwise decided 
that it would be 

appropriate) 
regarding proposed 
Trunk Road Orders 

and Side Road Orders, 
promoted by the 
Scottish Ministers 

Roads (Scotland) 
Act 1984 

An independent 
reporter will consider 
the objections, before 

making 
recommendations to 

the Scottish Ministers, 
which may suggest 

approval, rejection or 
modification of the 

Order 

The Scottish 
Ministers will then, 

based on the 
recommendations of 
the reporter, decide 

whether or not to 
approve the order. 

Forms of Redress 
Onward Appeal or 

Review 
Body Remit 

Legislative 
Basis 

The Scottish 
Ministers -  by 

way of the 
DPEA 

Make the final 
decision on 

confirmation of Trunk 
Road Orders and Side 

Road Orders 

Roads (Scotland) 
Act 1984 

May, on the basis of 
the recommendations 

and after consideration 
of any objections, 

decide to confirm the 
proposed Order, 

abandon it, or modify 
it 

There is a right of 
appeal against a 

confirmation by the 
Scottish Ministers to 
the Court of Session, 
on the grounds that 

Regulations have not 
been followed, or 

the Order is out-with 
the scope of the 

legislation. 

Make the final 
decision on 

confirmation of Local 
Authority promoted 

Stopping-Up or 
Redetermination 

Orders; and confirm 
such Orders promoted 

by themselves 

Roads (Scotland) 
Act 1984; 

Stopping Up of 
Roads and Private 
Accesses and the 
Redetermination 
of Public Rights of 

Passage 
(Procedure) 
(Scotland) 

Regulations 1986 

May, on the basis of 
the recommendations 

and after consideration 
of any objections, 

decide to confirm the 
proposed Order, 

abandon it, or modify 
it 

There is a right of 
appeal against a 

confirmation by the 
Scottish Ministers to 
the Court of Session, 
on the grounds that 
Regulations haven’t 
been followed, or 

the Order is out-with 
the scope of the 

legislation. 
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alteration of other roads or public rights of way, and the right to access other land to carry out the 

works. There is also the option to apply for the relevant planning permission (and other planning 

consents) directly to the Scottish Ministers, rather than the relevant Planning Authority, in 

concurrence with the order.380 In this sense, the order forms a “one-stop-shop” for the 

authorisation and construction of the transport works covered. 

11.25  When an application is submitted to the Scottish Ministers, it must then go through a 

period of advertisement and there must be an objection period of a minimum of six weeks, 

allowing members of the public to object to the order, directly to the Scottish Ministers.381 After 

this period, if there are no objections, the Scottish Ministers will proceed to decide whether or not 

to grant the order. If there are objections, then the Scottish Ministers may decide to hold a 

Hearing or Public Inquiry. If there are relatively few objections,  it is open to the Scottish Ministers 

to consider the application subject to written representations, which in practice is a paper hearing.  

11.26  A hearing is a less formal manner of allowing arguments for and against the order to be 

heard, in the form of a structured discussion.382 This will be led by a reporter who will then make 

written recommendations to the Scottish Ministers. If the development proposals are contentious, 

then a hearing is inappropriate and a more formal Public Inquiry will be held.383 This allows for 

witnesses to be called, and the cross-examination of evidence. Again, a reporter will lead this 

before providing written recommendations to the Scottish Ministers. 

11.27  The Scottish Ministers will then decide whether or not to confirm the order. There is a right 

of appeal against the Scottish Ministers’ decision to approve the order. This is to the Court of 

Session, but only on the grounds that the decision falls out-with the powers of the TAWS 

legislation, or that the requirements under that legislation have not been complied with.384 A 

challenge against a planning direction made, or against the decision to reject the order, involves 

raising Judicial Review proceedings.385 

 

 

 

 

 

  

                                                                 

380 Transport and Works (Scotland) Act 2007,  s.15 
381 Ibid, s.8 
382 Ibid, s.9 
383 Ibid 
384 Ibid, s.16 
385 For further information, see: Chapter 3 – Judicial Review 

Other Transport Works – Redress Processes 

Hearing or 
Public Inquiry 

– facilitated by 
the 

Directorate for 
Planning and 

Environmental 
Appeals 
(DPEA) 

Hears cases where 
objections have 
been lodged in 

regard to 
proposed TAWS 

Orders 

Transport 
and Works 
(Scotland) 
Act 2007 

A reporter will make 
recommendations 

based on the hearing 
or inquiry to the 

Scottish Ministers. 
These may recommend 
approval, rejection or 

approval subject to 
conditions or changes 

The Scottish Ministers will 
then decide whether or not to 

approve the order. 

Forms of Redress Onward Appeal or Review Body Remit 
Legislative 

Basis 
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Traffic Regulation and Local Parking and Bus Lane Enforcement 

11.28  Local Authorities are responsible for the regulation of traffic, and the imposition of traffic 

calming measures, within their areas. Local Authorities can also be responsible for the operation 

of decriminalised parking and bus lane enforcement schemes, if they have obtained the relevant 

order giving them the power to do so.  

Traffic Regulation and Traffic Calming Measures 

11.29  Local Authorities, in their capacity as Traffic Authorities, have the power to make Traffic 

Regulation Orders, or to use certain Roads Orders, to regulate the flow of traffic within their areas. 

Road Orders – such as Stopping-Up Orders may be used when a particular road is considered 

unsafe, and the procedure for this is set out in sections 11.17-11.21, above.  

11.30  It is also open to the Authority to construct road humps in order to slow traffic down.386 The 

Local Authority itself may authorise the construction of road humps, but there is a requirement to 

advertise the proposals and to allow for a period for objections.387 If there are a number of 

objections, and these remain unresolved, then the Local Authority will hold a Public Local Inquiry, 

facilitated by an independent reporter, to hear evidence from the objectors.388 It will then decide 

whether or not to authorise the order. 

11.31  Most other traffic regulation measures are contained in the Road Traffic Regulation Act 

1984. A Local Authority may impose restrictions on the movement of certain types of vehicles, 

implement parking or unloading restrictions, or temporarily pedestrianise areas for special events. 

In promoting such orders, the Local Authority must advertise the proposals and allow for a period 

of objections. If the objections remain unresolved, then the Local Authority will hold a public 

hearing, facilitated by an independent reporter, at which evidence will be heard from objectors.389  

                                                                 

386 Roads (Scotland) Act 1984, s.36 
387 Road Humps (Scotland) Regulations 1998, Regulation 3 
388 Ibid 
389 Local Authorities’ Traffic Orders (Procedure) (Scotland) Regulations 1999 

Other Transport Works – Redress Processes Continued 

Forms of Redress Onward Appeal or Review Body Remit 
Legislative 

Basis 

The Scottish 
Ministers – by 

way of the 
Directorate of 
Planning and 

Environmental 
Appeals 
(DPEA) 

Make the final 
decision on 

proposed TAWS 
orders where 

there were 
outstanding 

objections and an 
independent 

report of 
recommendations 

has been made 

Transport 
and Works 
(Scotland) 
Act 2007 

May, on the basis of 
the objections, decide 
to reject the proposed 

order, may approve 
the order, or approve 
the order subject to 

conditions of changes 

There is an onward right of 
appeal against the decision of 

the Scottish Ministers to 
approve the order, but only 

on the grounds that the 
regulations haven’t been 

followed or that the order 
falls out-with the scope of the 
TAWS legislation. This is to the 

Court of Session. 
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11.32  The reporter will then provide recommendations to the Local Authority. In the majority of 

cases, the Local Authority (in its capacity as Traffic Authority) then has the competence to decide 

itself whether or not to confirm the order. There are exceptions set out in legislation, however – in 

these cases, the Scottish Ministers are the confirming Authority.390  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Decriminalised Parking and Bus Lane Enforcement 

11.33  Local Authorities can, by virtue of the Road Traffic Act 1991 (Amendment of Schedule 3) 

(Scotland) Order 1998, apply for an order to allow decriminalised parking enforcement within their 

council area.391 Local Authorities can also enforce local bus lane infringements. 

11.34  If a person parks their car contrary to Council parking regulations or contravenes bus lane 

regulations, then the Council can issue a penalty charge notice. These notices will detail the 

penalty to be paid to the Council and the time allowed for payment. They also allow a discounted 

penalty to be paid if payment is made within a shorter timescale, normally 14 days. 

11.35  Each notice will also detail how to challenge the penalty. In the first instance, this is to the 

Council itself. Once an appeal to the Council has been made, the time remaining for payment of 

the penalty will stop until the Council has decided upon the appeal. 

11.36  If the Council accepts the appeal, it will cancel the penalty charge notice. If it refuses the 

appeal, it must send a notice of rejection to the appellant, along with a fresh penalty charge notice 

and details of how to make a further appeal to the Parking and Bus Lane Adjudicators. 

                                                                 

390 Road Traffic Regulation Act 1984, Schedule 9 
391 There are currently 13 Local Authorities which operate decriminalised parking enforcement, and most of the others 
are in the process of obtaining the relevant order to do so 

Traffic Regulation – Redress Process 

Forms of Redress 

Onward 
Appeal or 

Review 
Body Remit 

Legislative 
Basis 

Public Hearing 
or Public Local 

Inquiry 

Public Hearings hear 
formal challenges to 

Traffic Regulation 
Order; Public Local 

Inquiries are held for 
formal challenges to 

Roads Orders 

Roads 
(Scotland) 
Act 1984; 

Road Traffic 
Regulation 
Act 1984 

A reporter will make 
recommendations based on the 
hearing or inquiry to the Roads 

Authority. These may recommend 
approval, rejection or approval 

subject to conditions or changes. 
In cases of excepted Traffic 

Regulation Orders, the 
recommendations will be made to 

the Scottish Ministers 

The Roads 
Authority, or in 
some cases the 

Scottish 
Ministers, will 
then make the 

final decision as 
to whether to 
approve the 
order or not. 

Local 
Authorities (in 
their capacity 

as Traffic 
Authorities), 

or the Scottish 
Ministers 

Make the final decision 
on proposed Traffic 
Regulation or Road 
Orders where there 
were outstanding 
objections and an 

independent report of 
recommendations has 

been made 

Roads 
(Scotland) 
Act 1984; 

Road Traffic 
Regulation 
Act 1984 

May, on the basis of the 
objections, decide to reject the 
proposed order, may approve 

the order, or approve the order 
subject to conditions of changes 

None. 
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11.37  The adjudicators are supported by the Scottish Parking Appeals Service, and hear onward 

appeals where the initial appeal was rejected by the Local Authority.  

11.38  The appellant can elect to have a personal hearing, although the vast majority of cases 

heard by the adjudicators are conducted by post. The adjudicators will inform both the Council 

and the appellant of the outcome of their investigation. If the appellant remains aggrieved by the 

outcome, they can request that the adjudicators review their decision. This requires the 

involvement of different adjudicators who will assess the same evidence. This outcome is final.  

 

 

 

 

 

 

 

 

 

 

 

 

Driving Standards and Licensing  

11.39  In order to drive a vehicle in the UK, an eligible applicant must pass the driving tests set by 

the Driving and Vehicle Standards Agency (DVSA). The Driving and Vehicle Licensing Agency (DVLA) 

is then responsible for issuing the driving licence, and for monitoring continuing fitness to drive. 

The Driving Test 

11.40  The DVSA sets the standards and regulates the UK driving test. The standard test is a two 

part examination – one theory based and one of practical driving.392 The theory test must be 

passed before an applicant can go on to sit the practical driving test.  

11.41  Both test results can be appealed. However, there is only one ground on which the test 

results can be appealed – that the test was not carried out according to the regulations. This 

cannot change the result of the test, but can result in a refund of fees and the lifting of the time 

restrictions on sitting the test again. The appeal is to the Sheriff Court. 

                                                                 

392 Ibid, s.89 

Decriminalised Parking – Redress Processes 

Forms of 
Redress 

Onward Appeal or Review Body Remit 
Legislative 

Basis 

Local 
Authority - 

Internal 
Review 

Conducts internal 
reviews as requested into 

the issue of a fixed 
penalty notice for local 

parking rule 
contravention 

Road Traffic 
Act 1991 

(Amendment 
of Schedule 
3) (Scotland) 
Order 1991 

Can result in the 
notice being 
cancelled, or 

confirmed 

There is a further right of 
appeal to the Parking and Bus 

Lane Adjudicators (at the 
Scottish Parking Appeals 

Service). 

The Parking and 
Bus Lane 

Adjudicators (at 
the Scottish 

Parking Appeals 
Service) 

Hears appeals against the 
issue of a fixed penalty 
notice for local parking 

rule contravention 

Road Traffic 
Act 1991 

(Amendment 
of Schedule 
3) (Scotland) 
Order 1991 

Can result in the 
notice being 
cancelled, or 

confirmed 

There is a right to request the 
Parking and Bus Lane 

Adjudicators to review their 
decision. 

The Parking 
and Bus Lane 

Adjudicators  – 
Internal 
Review 

Conducts internal 
reviews of its own 

decisions on request 

Road Traffic 
Act 1991 

(Amendment 
of Schedule 
3) (Scotland) 
Order 1991 

Can result in the 
notice being 
cancelled, or 

confirmed 

None. 
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The Register of Approved Driving Instructors  

11.42  In order to provide driving lessons for money (or money’s worth), it is a requirement to 

register with the DVSA as an Approved Driving Instructor (ADI). This will involve an assessment of 

whether the applicant is a “fit and proper person” to be a driving instructor. The DVSA requires 

applicants to become trainee ADIs and to undergo testing to become a full ADI.393  

11.43  The route of appeal lies to the UK First-tier Tribunal, General Regulatory Chamber 

(Transport). The following decisions of the DVSA can be appealed: refusal to enter a name on the 

register; removal of a name from the register; refusal to grant a trainee licence; removal of a 

trainee licence; refusal to extend a trainee licence; and refusal of compensation if suspended as an 

ADI.394 

11.44  There is an onward route of appeal to the UK Upper Tribunal, but this is on a point of law 

only and requires the permission of the First-tier Tribunal. 

Revocation of Driving Licence 

11.45  The DVLA is responsible for monitoring “fitness to drive”. The DVLA adheres to medical 

standards to ensure that all drivers are fit to drive and do not pose a risk to other road users. This 

standard applies to both Group 1 and Group 2 driving licence holders. The DVLA has its own group 

of medical advisers who will assess individual licence holders if it becomes apparent that certain 

health issues may affect that person’s fitness to drive. The DVLA will become aware of such issues  

if it is contacted by a health professional, the police or the licence holder.395 The DVLA may then 

decide to revoke a licence if it believes this to be in the interests of public safety. 

11.46  There is, effectively, a two-step process for appeals against a medical revocation of a driving 

licence. Firstly, the notice which informs the licence holder of the revocation will inform them of 

the option to submit further independent medical reports. The licence holder is responsible for 

obtaining further medical reports which support that person’s ability to continue to drive and can 

submit these to the DVLA for further consideration. This is an informal appeal, and the DVLA is not 

obliged to follow the independent medical advice. 

11.47  The second stage of appeal involves court action. This appeal is to the Sheriff Court, where 

the Sheriff will decide whether the licence holder is fit to drive. 

 

  

                                                                 

393 Road Traffic Act 1988, Part V 
394 Road Traffic Act 1988, s.131 
395 Road Traffic Act 1988, Part III 

Driving Standards and Licensing – Redress Processes 

Forms of Redress 
Onward Appeal or 

Review 
Body Remit 

Legislative 
Basis 

The Sheriff 
Court 

Hears appeals 
regarding the 

driving tests and 
complaints that 

they did not adhere 
to regulations 

Road Traffic 
Act 1988 

Can decide that the test did not 
adhere to regulations, and 

ordering that the fee is repayable 
and that the applicant does not 

have to wait the statutory period 
to re-sit the test 

None. 
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Vehicle Standards and Licensing  

11.48  The Driving and Vehicle Standards Agency (DVSA) sets out the minimum standards of 

vehicle road-worthiness. Vehicles are tested to ensure that these standards are met, and this is 

achieved through the Motor Ordinance Test, or MOT. 

11.49  Additional licensing requirements apply to certain types of vehicles - the Traffic 

Commissioners for Great Britain are responsible for the regulation and licensing of the operators 

of heavy goods vehicles, buses and coaches. 

The Motor Ordinance Test (MOT) 

11.50  The MOT ensures that vehicles meet road safety and environmental standards. The 

majority of vehicles require a valid MOT certificate, and this must be renewed as determined by 

the regulations.396 Vehicle service and repair garages can register with the DVSA as official MOT 

test centres. Should a vehicle fail the MOT test, then usually the owner will require to have specific 

repairs or services carried out in order to make the vehicle road-worthy. However, there is a right 

of appeal against a failed MOT, if it is thought that the result is wrong.  

11.51  The appeal is directly to the DVSA. The DVSA will then carry out its own check of the 

vehicle. If it is found that the MOT result was incorrect, then the owner may receive a refund of 

the test fee in part or in full. 

Operators of Heavy Goods Vehicles, Buses or Coaches 

11.52  In order to operate a heavy goods vehicle, bus or coach, a licence from the Traffic 

Commissioners for Great Britain is required. This can be obtained by application to the regional 

                                                                 

396 Motor Vehicles (Tests) Regulations 1981, as amended 

Driving Standards and Licensing – Redress Processes (Continued) 

Forms of Redress 
Onward Appeal or 

Review 
Body Remit 

Legislative 
Basis 

The Sheriff 
Court 

Hears appeals 
against decisions 

of the DVLA in 
relation to 

medical fitness to 
drive and licence 

revocation 

Road Traffic 
Act 1988 

Can decide that the original 
decision was correct, or can 
direct that the licence be re-

instated 

None. 

UK First-tier 
Tribunal, 
General 

Regulatory 
Chamber 

(Transport) 

Hears appeals 
against DVSA 
registrars in 
relation to 

decisions about 
the register of 

Approved Driving 
Instructors 

Road Traffic 
Act 1988 

Can decide that the original 
decision was correct, or can 

decide that the individual 
should be included on the 

register, or granted a 
trainee licence 

There is an onward 
appeal to the UK 

Upper Tribunal, but 
this requires the 

permission of the UK 
First-tier Tribunal, 

General Regulatory 
Chamber. 
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Traffic Commissioner, in this case the Traffic Commissioner for Scotland. This is a public application 

and is open to objections from members of the public and public bodies. In particular, Police 

Scotland and Local Authorities can object to the granting of a licence to an operator on the 

grounds of, amongst other, fitness and repute, financial standing, competence, and environmental 

reasons. 

11.53  The Traffic Commissioners may call a Public Local Inquiry to help them decide whether to 

grant, revoke or vary a licence, particularly if objections have been raised. This will be facilitated by 

an independent reporter. 

11.54  The licence can be granted, or granted with conditions. This is open to being varied or 

revoked by the Commissioners. In terms of enforcement action, the Commissioners can revoke a 

licence and can disqualify individuals or companies from holding licences.  

11.55  There is a right of appeal against licensing decisions and enforcement actions of the Traffic 

Commissioners.  This is to the UK Upper Tribunal, Administrative Appeals Chamber. There is a 

limited onward right of appeal from the Upper Tribunal to the Court of Session. This requires the 

permission of the Upper Tribunal. 

 

 

 
 

Vehicle Standards and Licensing – Redress Processes  

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

Driving and 
Vehicle 

Standards 
Agency 

Hears appeals against MOT 
results 

Motor Vehicles 
(Tests) 

Regulations 
1981 

The DVSA will carry 
out their own MOT 
which can conclude 
that the initial test 

result was incorrect 

None. 

Public Local 
Inquiry 

Inquiries can be held to 
help the Traffic 

Commissioners decide 
whether to grant, revoke or 

vary a licence for heavy 
goods vehicles, buses or 

coaches, if there has been 
an objection to the 
proposed changes 

Goods Vehicles 
(Licensing of 
Operators) Act 
1995; Public 
Passenger 
Vehicles Act 
1981; Road 
Traffic Act 1988 

Will allow the parties 
to put across their 

arguments, and 
helps the 

Commissioners in 
coming to their 

decision 

There is a formal 
legal appeal 

process – to the 
UK Upper Tribunal, 

Administrative 
Appeals Chamber. 

UK Upper 
Tribunal, 

Administrative 
Appeals 

Chamber 

Hears appeals against 
decisions of the Traffic 

Commissioners in relation 
to licensing 

Goods Vehicles 
(Licensing of 
Operators) Act 
1995; Public 
Passenger 
Vehicles Act 
1981; Road 
Traffic Act  1988 
Part IV 

Can decide that the 
original decision was 

correct, or can 
substitute a different 
decision, including to 

vary a licence as it 
sees fit 

There is a limited 
onward right of 

appeal to the 
Court of Session, 
on a point of law. 
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12.1  There are two separate freedom of information regimes in operation in Scotland. One, by 

virtue of the Freedom of Information Act 2000, covers all UK-wide Public Authorities which have a 

role in relation to Scotland. The second, operating in terms of the Freedom of Information 

(Scotland) Act 2002, covers Public Authorities in Scotland which are listed in Schedule 1 of that 

Act.  

12.2  Data protection across the UK is enforced by the UK Information Commissioner. 

12.3  The UK-wide Regulation of Investigatory Powers Act 2000 (RIPA), and the Scottish Regulation 

of Investigatory Powers (Scotland) Act 2000 (RIPSA), aim to protect citizens from intrusive and 

unwarranted interference in citizens’ lives. The Acts enshrine some of the protections of the 

European Convention on Human Rights into UK law. The UK Act set up a tribunal – the 

Investigatory Powers Tribunal – to investigate whether Public Authorities, Government 

Departments, the Intelligence Agencies, the Military or Law Enforcement Agencies have breached 

a citizen’s rights in terms of the RIPA or RIPSA.  

 

  

Freedom of Information, Data Protection & 
Investigatory Powers 

2015 

Chapter 12 

Remit 

Freedom of Information 

First Instance Decision Makers 

Public Authorities, covered by the Freedom of 
Information Act 2000 and/or the Freedom of 

Information (Scotland) Act 2002 

Under a duty to comply with Freedom of Information 
law in relation to the release, on request by a citizen, of 

information held by the body 

Data Protection 

Public Authorities, private business and other 
organisations, covered by the Data Protection Act 

1998 

Under a duty to comply with Data Protection law 
regulating the gathering, storage, use and release of 

information regarding individual citizens 

Data Protection 

Public Authorities, Government Departments, 
Intelligence Agencies, Military and Law Enforcement 
Agencies covered by the Regulation of Investigatory 

Powers Act 2000 and the Regulation of 
Investigatory Powers (Scotland) Act 2000 

Under a duty to comply with the law regulating the use 
of covert investigatory techniques to gather information 

about, and from, individual citizens 
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Freedom of Information 

12.4  This section covers the two Freedom of Information regimes that exist in Scotland. The law 

provides individuals with a right to access information held by Public Authorities, subject to 

statutory exceptions.397 European regulations also provide for a right to environmental 

information and spatial data held by Public Authorities.398  

12.5  The Public Authorities must, on request, provide the information within a set timescale 

unless that information is covered by one of the statutory exemptions. The two regimes are largely 

similar, but there are differences in the timescales, exemptions and redress processes. 

The Scottish Freedom of Information Regime 

12.6  The Freedom of Information (Scotland) Act 2002 is the main piece of legislation governing 

public access to information held by Public Authorities in Scotland. Schedule 1 to the Act lists the 

Public Authorities to which it applies.399  

12.7  The initial request for information will be made directly to the Public Authority, and must be 

in writing or in some other form such that it can be kept for future reference.400 The Authority 

must help the individual make a request if this is necessary.401 The Authority is under a duty to 

respond to the request “promptly” and in any case within 20 working days.402 The Authority will 

assess whether or not the information is subject to an exemption and can (on that basis) refuse to 

release the information, or refuse to release part of the information requested.403 Other reasons 

why Public Authorities refuse to release the information requested include that it would cause the 

Authority an excessive cost in providing the information; that the request constitutes a repeated 

or vexatious request; that the Authority does not hold the information.404  

12.8  Should the Authority decline to provide the information, it must provide the reasons for this 

and details of how to request the Authority to review its decision.405 

12.9  The individual has a total of 40 working days within which to request that the Authority 

reviews its decision to refuse to provide the information. The Authority is then again under a duty 

to respond “promptly” and in any case within 20 working days, or 40 working days for 

environmental information. The Authority will review the decision, and this could result in a 

different decision being made on release, or partial release, of the information requested. 

12.10  Should the Authority decline to release the information after review, it must provide the 

reasons for this and must also provide details of how to appeal the decision.406 An appeal at this 

stage is to the Scottish Information Commissioner (SIC).407  

                                                                 

397 Freedom of Information (Scotland) Act 2002, s.1 
398 Environmental Information (Scotland) Regulations 2004; INSPIRE (Scotland) Regulations 2009 
399 Freedom of Information (Scotland) Act 2002, Schedule 1 
400 Ibid, s.8 
401 Ibid, s.15 
402 Ibid, s.10 
403 Ibid, ss25-41 
404 Ibid, ss.12, 14, 16-18  
405 Ibid, ss16-19 
406 Freedom of Information (Scotland) Act 2002, ss.20-21 
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12.11  The SIC is empowered to investigate the handling of the information by the Authority. It will 

decide if the Authority has acted contrary to the freedom of information laws, including the 

European regulations. The SIC can attempt to resolve matters between the Authority and the 

individual on a less formal basis, and will in any case invite the Authority to provide comments 

before reaching a decision.  

12.12  If, after investigation, the SIC finds that the Authority has acted contrary to the freedom of 

information laws, it is empowered to issue enforcement notices to ensure the information is 

provided or published. The SIC can pursue the Authority through court action if necessary.408 

12.13  There is a limited onward right of appeal against the decision of the SIC. This is to the Court 

of Session, on a point of law only.409 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The UK Freedom of Information Regime in Scotland 

12.14  The Freedom of Information Act 2000 is the governing piece of legislation for the right to 

access information held by UK-wide Public Authorities operating in Scotland. The Information 

Commissioner’s Office (ICO) is the UK-wide regulatory and complaint handling body for UK-wide 

freedom of information law. 

                                                                                                                                                                                                                     

407 Ibid, s.47 
408 Ibid, Part 4 
409 Ibid, s.56 

The Scottish Freedom of Information Regime – Redress Processes 

Form of Redress 
Onward Appeal or 

Review 
Body Remit Legislative Basis 

Public 
Authority – 

Internal 
Review 

Can reconsider, on 
request, a 

decision made in 
relation to the 

release of 
information 
where that 

request was 
rejected in whole 

or in part 

Freedom of 
Information 

(Scotland) Act 2002; 
Environmental 

Information 
(Scotland) 

Regulations 2004; 
INSPIRE (Scotland) 
Regulations 2009 

Can result in a different 
decision being made, 
or in confirmation of 
the original decision 

There is an onward 
right of appeal to the 
Scottish Information 

Commissioner. 

Scottish 
Information 

Commissioner 
(SIC) 

Handles 
complaints 
relating to a 

Scottish Public 
Authority’s 

handling of a 
freedom of 
information 

request, after 
review 

Freedom of 
Information 

(Scotland) Act 2002; 
Environmental 

Information 
(Scotland) 

Regulations 2004; 
INSPIRE (Scotland) 
Regulations 2009 

Can decide that a 
Public Authority has 

not complied with the 
Act and can require the 

body to publish or 
release the 

information, or can 
decide that the initial 
decision was correct 

There is a limited 
onward right of 

appeal against the 
Scottish 

Commissioner’s 
decision – to the 

Court of Session, on 
a point of law only. 
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12.15  The law places a duty on the UK-wide Public Authorities to provide information on request, 

unless it is subject to an exemption.410 The exemptions largely mirror those under the Scottish 

legislation.411 Similarly, the Authority must respond to the request “promptly” or in any case 

within 20 working days.412 Reasons for refusal or part refusal where it declines to provide the 

information must also be given.413 

12.16  Public Authorities which are regulated by the 2000 Act do not have to provide an internal 

review mechanism, however. It is simply recommended by the ICO as good practice.414 Where this 

is offered, individuals should be notified. In any case, the notification of refusal to release 

information must inform individuals of their right to complain to the ICO.415  

12.17  If a breach of the law is found by the ICO, the Commissioner will at first attempt to resolve 

matters informally by allowing the Public Authority in question an opportunity to reconsider their 

actions. However, if this fails, then the Commissioner is empowered to take enforcement action 

which would require the Authority to publish or provide the information requested if it is covered 

by the Act.416  

12.18  There is a right of appeal against the decision of the ICO. This is to the UK First-tier Tribunal 

(General Regulatory Chamber).417 For particularly complex cases, however, the appeal may be 

transferred directly to the UK Upper Tribunal (Administrative Appeals Chamber). 

12.19  For appeals which in the first instance go to the UK First-tier Tribunal, there is a further 

onward right of appeal to the UK Upper Tribunal, on a point of law only.418 

 

 

  

                                                                 

410 Freedom of Information Act 2000, s.1 
411 Ibid, ss.12, 14, 17 and Part II 
412 Ibid, s.10 
413 Ibid, s.17 
414 The Code of Practice on the discharge of Public Authorities’ functions under Part 1 of the Freedom of Information 
Act 2000, section 45, available at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/235286/0033.pdf  
415 Freedom of Information Act 2000, s.17 
416 Ibid, Part IV 
417 Ibid, Part V 
418 Ibid 

The UK-wide Freedom of Information Regime – Redress Processes 
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Legislative 
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https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/235286/0033.pdf
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Data Protection 

12.20  Data Protection is a reserved matter, and is regulated across the UK by the Information 

Commissioner’s Office (ICO). The substantive law is governed by the Data Protection Act 1998, 

which regulates how personal information is stored and used by Public Authorities, organisations 

and businesses. The Act also provides individuals with the right to request the Authority or 

organisation to disclose the information that it holds about them.419 The information must be 

provided, unless it falls within one of the exemptions. The exemptions include that the 

information is for the prevention or detection of crime, or for the assessment and collection of 

tax.420  

12.21  An individual can complain to the ICO regarding a body’s use or storage of personal 

information, or refusal to provide information as requested.421 The Act empowers the ICO to issue 

Enforcement Notices against bodies which it deems to be in breach of the Act, and the ICO can 

pursue these through court action if necessary.422 The ICO can also issue fines where it determines 

a serious breach to have occurred.423 

                                                                 

419 Data Protection Act 1998, s.7 
420 Ibid, s.7(4) and Part IV 
421 Ibid, s.42 
422 Ibid, Part V 
423 Ibid 

The UK-wide Freedom of Information Regime – Redress Processes (Continued) 

UK First-tier 
Tribunal 
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Regulatory 
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against decisions of 

the Information 
Commissioner in 

relation to freedom 
of information 

complaints 

Freedom of 
Information Act 

2000 

Can decide that the 
Commissioner made 

the wrong decision and 
can make a different 

decision 

There is a right of 
appeal against the 

decision of the First-
tier Tribunal, to the 
UK Upper Tribunal 

(Administrative 
Appeals Chamber), 
on a point of law 

only. 

Form of Redress 
Onward Appeal or 

Review 
Body Remit 

Legislative 
Basis 

UK Upper 
Tribunal 

(Administrative 
Appeals 

Chamber) 

Handles complex 
cases direct from the 

ICO, or appeals 
against the decisions 

of the UK First-tier 
Tribunal (General 

Regulatory Chamber) 
on points of law only 

Freedom of 
Information Act 

2000 

Can decide that the 
Commissioner made 

the wrong decision and 
can make a different 

decision 

There is a right of 
appeal against the 

decision of the First-
tier Tribunal, to the 
UK Upper Tribunal 

(Administrative 
Appeals Chamber), 
on a point of law 

only. 
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12.22  There are no review or appeal rights for individuals against a Data Protection decision of the 

ICO. The organisation or Authority concerned, however, may appeal against an ICO decision.424 

This is to the UK Upper Tribunal (Administrative Appeals Chamber). 

 

 

 

 

 

 

 

 

 

 

Investigatory Powers 

12.23  A number of Authorities may use covert investigatory techniques against individuals or their 

property throughout the UK. This can include the use of covert surveillance and investigation and 

the interception of private communications. These powers are used, for example, by defence and 

intelligence agencies and the police services in order to detect and prevent crime, or to protect 

national security. The Regulation of Investigatory Powers Act 2000 (RIPA) regulates the use of such 

powers across the UK, and the Regulation of Investigatory Powers (Scotland) Act 2000 (RIPSA) 

regulates the use of such powers throughout Scotland by devolved Public Authorities and 

organisations. 

12.24  The UK Act established the Investigatory Powers Tribunal.425 RIPSA provides the Tribunal 

with concurrent jurisdiction to hear cases against Scottish Authorities covered by that Act.426 The 

Tribunal provides a means of redress for individuals who believe that a Public Authority has acted 

unlawfully in its use of covert investigatory techniques against them or their property. The 

Tribunal also assesses whether the Authority’s use of such techniques has been a breach of the 

Human Rights Act 1998. Individuals can opt to take their case through the ordinary court 

procedure rather than to the Tribunal, but the Tribunal is the only forum which can decide upon 

breaches of Human Rights law in relation to the use of covert intelligence techniques.427  

12.25  On application by an individual, the Tribunal will assess the interference and decide 

whether or not there has been a breach of RIPA or RIPSA and, if relevant to the case, of the 

                                                                 

424 Ibid, s.48 
425 Regulation of Investigatory Powers Act 2000, s.65 
426 Regulation of Investigatory Powers (Scotland) Act 2000, s23 
427 Regulation of Investigatory Powers Act 2000, s.65(2)(a) 

Data Protection – Redress Process 
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Body Remit 

Legislative 
Basis 
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Human Rights Act 1998. The Tribunal can find in favour of the complainant or not, and can also 

find that the complaint was vexatious, invalid or time barred.428 The Tribunal is empowered to 

make orders of compensation to individuals if it finds in their favour, and there is no limit placed 

on the amount that can be awarded.429 

12.26  There is no right of appeal against the Tribunal’s decision, which is final. The only other 

possible avenue to take a complaint further relates to complaints regarding Human Rights – which 

would involve taking a separate case to the European Court of Human Rights in Strasbourg. 

  

 

 

                                                                 

428 Ibid, s.67 
429 Ibid, Part IV 

Investigatory Powers – Redress Processes 
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Investigatory 

Powers Tribunal 

Hears complaints by 
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intelligence 
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breached 
investigatory powers 

legislation or their 
Human Rights 

Regulation of 
Investigatory 
Powers Act 
2000; The 

Regulation of 
Investigatory 

Powers 
(Scotland) Act 
2000; Human 

Rights Act 1998 

The Tribunal can find 
that the Public 
Authority acted 
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award an individual 
with compensation 
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separate action with 
the European Court of 

Human Rights if the 
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allegation of a breach 
of Human Rights. 
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13.1  Immigration, Nationality and Asylum are reserved matters and are strictly controlled by the 

Home Office of the UK Government. A vast number of decisions relating to immigration in general 

are taken every year by immigration officers in the UK. The UK is also a party to the UN Refugee 

Convention430, the European Convention on Human Rights431, and the European Union Treaties 

and associated Directives.432 As such, the UK has a duty to allow entry of persons who require 

asylum, temporary protection, humanitarian protection or on human rights grounds. Similarly, the 

UK cannot deport or remove persons if it would present a risk to their human rights.433  

13.2  By virtue of its EU membership, the UK is further obliged to allow the free movement of 

persons from other EU member states, according to the principles of free movement enshrined in 

the EU Treaties.434 However, there are decisions in relation to membership of the European 

Economic Area (EEA) - such as those relating to family permits or deportation – in respect of which 

there is a right of appeal.  

13.3  The Home Office is also responsible for the control of British citizenship. Refusal to grant or 

deprivation of British citizenship gives rise to a right of appeal. 

13.4  Certain immigration and nationality decisions are taken in relation to national security, and 

these also attract a right of appeal but are heard by a specialist tribunal. These areas are dealt with 

in Chapter 15 – National Security and Defence.  

13.5  Decisions under the areas included in this chapter can give rise to either a right of appeal or a 

right to administrative review, for certain decisions where appeal is not allowed. As such, this 

chapter is divided into those areas where there is a right of appeal, and those with a right to 

administrative review. Where a decision attracts neither a right of appeal nor a right to 

administrative review, the route to challenge that decision lies with an action for Judicial 

Review.435 

 

                                                                 

430 The Convention and Protocol Relating to the Status of Refugees 1951 
431 The Convention for the Protection of Human Rights and Fundamental Freedoms 1950; Human Rights Act 1998 
432 Treaty on European Union (TEU); Treaty on the Functioning of the European Union (TFEU); the UK has the power to 
opt-in or out of European Union law regarding immigration and asylum. In particular, the UK has opted-in to the 
following Directives: The Dublin Convention and EC Regulation 2013/604 (Dublin III); The Refugee and Subsidiary 
Protection Directive 2004/83 (Qualification Directive);  EC Directive 2005/85 (Procedures Directive); EC Directive 
2001/55 (Temporary Protection Directive) 
433 Human Rights Act 1998, s.6 
434 Treaty on European Union (TEU); Treaty on the Functioning of the European Union (TFEU) 
435 For further information, see: Chapter 3 – Judicial Review 
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Decisions giving rise to a Right of Appeal 

13.6  The Immigration Act 2014 significantly altered the appeals process for immigration, asylum 

and nationality decisions. The decisions of the Home Office which give rise to a right of appeal 

are:- 

a) Refusal of a human rights or protection claim and revocation of “protection status”; 

b) Refusal to enter the UK or to vary conditions upon leave to remain within the UK where the 

application was made before the Immigration Act 2014 came into force (6th April 2015); 

c) European Economic Area decisions, including refusal to issue an EEA Family Residence 

Permit; and 

d) Revocation of British citizenship. 

 

a) Refusal of a human rights or protection claim and revocation of “protection status” 

13.7  A “protection claim” is a claim that to remove the individual from the UK would breach the 

UK’s obligations in terms of the UN Refugee Convention and to provide humanitarian protection 

to eligible claimants in accordance with the European Directives.436 These decisions include asylum 

claims, and also include claims for protection by those who fall out-with the Refugee Convention 

but who could be at serious risk of harm if removed from the UK (subsidiary protection claims).437 

A person is deemed to have “protection status” if they have previously been recognised as a 

refugee or a person eligible for humanitarian protection within the UK 

                                                                 

436 The Refugee and Subsidiary Protection Directive 2004/83 (Qualification Directive);  EC Directive 2005/85 
(Procedures Directive); EC Directive 2001/55 (Temporary Protection Directive); Immigration, Nationality and Asylum 
Act 2002, Part 5; The Refugee or Person in Need of International (Qualification) Protection Regulations 2006; The 
Home Office, Immigration Rules, paragraph 339C 
437 The Refugee and Subsidiary Protection Directive 2004/83 (Qualification Directive); The Home Office, Immigration 
Rules, paragraph 339C. These define “serious harm” as consisting of: the death penalty or execution; unlawful killing; 
torture or inhuman or degrading treatment or punishment of a person in the country of return; or serious and 
individual threat to a civilian’s life or person by reason of indiscriminate violence in situations of international or 
internal armed conflict 

 

The Home Office is responsible for assessing and 
determining immigration, asylum and nationality 
applications. These include Visa, leave to enter or 
remain, and asylum and humanitarian protection 

claims. The Home Office is also responsible for 
making deportation decisions and for the 

revocation of citizenship if it deems this to be in 
the national or public interest. 

Remit 

 

 The Home Office 

First Instance Decision Making Body 
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13.8  Any application for leave to enter or remain in the UK can explicitly cite that refusal of the 

claim would breach the applicant’s human rights. However, the Home Office also implicitly treats 

certain applications under the Family Members Immigration Rules and Long Residence 

Immigration Rules as human rights claims – without the need for the applicant to explicitly claim 

human rights grounds.438 Family Members claims in this category include applications to join a 

family member in the UK who is a British citizen, or has leave to remain in the UK, or who has been 

granted a protection claim.439 These decisions, and those explicitly citing human rights440, 

therefore attract a right of appeal.441  

b) Refusal to enter the UK or to vary conditions upon leave to remain within the UK where the 

application was made before the Immigration Act 2014 came into force (6th April 2015) 

13.9  These claims are termed “transitional claims” as new claims brought under existing channels 

for visas, entry and leave to remain, no longer attract a right of appeal if made after the 6th April 

2015. However, there are provisions in place for decisions made prior to that commencement 

date. These are complex, but an appeal may be possible.442 

c) European Economic Area decisions, including refusal to issue an EEA Family Residence Permit 

13.10  A European Economic Area decision concerns decisions regarding an EEA citizen’s 

entitlement to enter or remain in the UK or their removal from the UK.443 This includes a person’s 

entitlement to be issued with a residence permit or certificate and the cancellation of such an 

entitlement. 

d) Revocation of British citizenship 

13.11  The Home Office may decide to revoke a person’s British citizenship if it is satisfied that to 

do so would be in the public good, or if it is satisfied that the person obtained citizenship by means 

of fraud or concealment of a material fact.444 The Home Office is prevented from depriving a 

person of citizenship where to do so would render that person stateless, unless three conditions 

are met: 

 the British citizenship results from the person’s naturalisation 

                                                                 

438 The Home Office, Immigration Rules, Part 6 and Appendix FM 
439 There are exceptions – Bereavement and Domestic Violence Claims under the Family Members Rules are not 
automatically treated as human rights claims. In terms of Long Residence claims, the Home Office only automatically 
treats claims as a human rights claim where the right to remain in the UK on the grounds of private or family life under 
Article 8 of the European Convention on Human Rights is claimed, by virtue of the Human Rights Act 1998, s.6 
440 The Home Office usually requires human rights claims to be “particularised” – so general statements about raising 
a human rights claim are not enough to give rise to a right of appeal, unless from the circumstances of the case the 
Home Office can classify it as such; Immigration, Nationality and Asylum Act 2002, Part 5 
441 Immigration, Nationality and Asylum Act 2002, Part 5 
442 Ibid; For further guidance, see: Immigration Act 2014 (Transitional and Saving Provisions) Order 2014; Immigration 
Act 2014 (Commencement No. 3, Transitional and Saving Provisions and Amendment) Order 2014; and Immigration 
Act 2014 (Commencement No. 4, Transitional and Saving Provisions and Amendment) Order 2015; and The Home 
Office, Rights of Appeal, Version 3.0, available at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/458403/Rights_of_appeal_guidance
_v3_0.pdf  
443 Regulation 26 of the Immigration (European Economic Area) Regulations 2006 
444 British Nationality Act 1981, s.40-40A 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/458403/Rights_of_appeal_guidance_v3_0.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/458403/Rights_of_appeal_guidance_v3_0.pdf
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 deprivation of citizenship is, in the opinion of the Secretary of State, conducive to the 

public good, because that person has conducted him or herself in a manner prejudicial to 

the vital interests of the UK 

 the Secretary of State has reasonable grounds to believe that the person is able, under the 

laws of a country or territory out-with the UK, to become a national of that country or 

territory445 

The Appeals Process 

13.12  In general, appeals against the above decisions go to the UK First-tier Tribunal (Immigration 

and Asylum Chamber). However, should an issue of national security arise, then the matter will be 

dealt with by the Special Immigration Appeals Commission, which is described in detail in Chapter 

15 - National Security and Defence. Appeals would also be routed to the Special Immigration 

Appeals Commission for cases of British Citizenship where the Home Office consider the evidence 

to be presented should not be made public knowledge.446  

13.13  Typically, there are 14 days to appeal a Home Office decision if the person is within the UK 

at the time of the decision and 28 days if the person is in another country. It should be noted that 

there is in place a specific strict time limit of two working days to appeal in regard to asylum or 

protection claims if the person to whom the decision applied had been detained whilst awaiting a 

decision – termed the “detained fast-track procedure”. However, this procedure is currently 

suspended, following a court ruling against the procedure, which is currently being appealed by 

the Home Office.447 A person can also write to the Tribunal to request an urgent hearing if there 

are compelling reasons as to why the appeal should be heard urgently – such as compassionate 

grounds. 

13.14  The UK First-tier Tribunal (Immigration and Asylum Chamber) can allow or dismiss the 

appeal. Allowing an appeal has the effect of requiring the Home Office to reconsider the decision 

based on the findings of fact of the Tribunal. Dismissal will confirm the Home Office decision. 

Where a dispute arises as to how the Home Office has handled the reconsideration of the decision 

and its subsequent implementation, the appellant can challenge the Home Office by way of 

Judicial Review.448 

13.15  The decision of the Tribunal can be appealed further. The appellant and the Home Office 

both have this right. This is to the UK Upper Tribunal (Immigration and Asylum Chamber).449 An 

appeal can only be made on a point of law. However, permission to make this appeal is normally 

required from the First-tier Tribunal. The First-tier Tribunal can refuse permission, grant 

permission or grant permission but only on limited grounds. This decision on permission of the 

First-tier Tribunal is not final – if permission is refused or only granted on conditions, the appellant 

can then request the Upper Tribunal to make a permission decision and can decide to allow the 

further appeal or not. The Upper Tribunal will decide if the First-tier Tribunal has erred in law in 

                                                                 

445 Ibid¸ s.40(4A) 
446 Special Immigration Appeals Commission Act 1997, s.2B 
447 Detention Action v First-Tier Tribunal (Immigration and Asylum Chamber) & Others [2015] EWHC 1689 (Admin) 
448 For further information, see: Chapter 3 – Judicial Review 
449 Immigration, Nationality and Asylum Act 2002, Part 5 
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making its decision. It has the power to make any decision that the First-tier Tribunal could have 

made, with the additional power to require the First-tier Tribunal to re-make its decision. 

13.16  There is a further right of appeal against the Upper Tribunal’s decision – to the Court of 

Session.450 This operates in the same way as an appeal from the First-tier to the Upper Tribunal – 

including the permission process and powers available. In exceptional cases, which raise matters 

of national importance in relation to the interpretation of the law, a further appeal can be made to 

the UK Supreme Court. 

 

  

                                                                 

450 Tribunals, Courts and Enforcement Act 2007, Chapter 2 

Immigration, Nationality and Asylum – Redress Processes 

Form of Redress 
Onward 

Appeal or 
Review 

Body Remit 
Legislative 

Basis 

The UK First-
Tier Tribunal 
(Immigration 
and Asylum 
Chamber) 

Hears appeals against 
Home Office decisions 

relating to human rights 
and protection claims; EEA 

decisions; British 
citizenship; and transitional 

claims made before April 
6th 2015 

Immigration, 
Nationality and 

Asylum Act 
2002; 

Immigration 
(EEA) 

Regulations 
2006; British 

Nationality Act 
1981 

Can allow the appeal, 
which requires the 

Home Office to make a 
fresh decision 

There is a 
limited onward 
right of appeal, 

on a point of law 
only, to the UK 
Upper Tribunal. 

The UK Upper 
Tribunal 

(Immigration 
and Asylum 
Chamber) 

Hears onward appeals from 
the UK First-tier Tribunal 
(Immigration and Asylum 

Chamber) on a point of law 
only 

Immigration, 
Nationality and 

Asylum Act 
2002, Part 5 

Can allow the appeal, 
which requires the 

Home Office to make a 
fresh decision, or can 

direct the First-tier 
Tribunal to reconsider 

the case 

There is a 
limited onward 
right of appeal, 

on a point of law 
only, to the 

Court of Session. 

Special 
Immigration 

Appeals 
Commission 

Hears appeals relating to 
revocation of British 

citizenship, in place of the 
UK First-tier Tribunal, where 
the Home Office considers 
the evidence should not be 

made public and other cases 
where an issue of national 

security arises 

British 
Nationality Act 
1981; Special 
Immigration 

Appeals 
Commission Act 

1997 

Can direct that the 
Home Office 

reconsiders its decision 

There is a 
limited onward 
right of appeal, 

on a point of law 
only, to the 

Court of Session. 
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Decisions giving rise to a right to Administrative Review 

13.17  Administrative review entails the review of certain “eligible decisions” of the Home Office 
to decide if there was a “case working error” in coming to the original decision.451 The “eligible 
decisions” which can be subject to an administrative review are: 

a. Decisions relating to applications for leave to remain, or conditions or time limits for leave 
to remain, in respect of migrants, their partners and children, entering or remaining in the 
UK under the Points Based Visa System, or the Immigration Rules; 

b. Decisions relating to applications for leave to remain, or conditions or time limits for leave 
to remain, in respect of Turkish nationals or their family members; 

c. Decisions to cancel leave to enter or remain in the UK, if the reason for cancellation is that 
new circumstances have come to light such that the Home Office believes the leave should 
be cancelled, including that false information was given by the applicant; and 

d. Decisions resulting in refusal of entry clearance made under the Immigration Rules, but not 
for short-term students and visitors.  

13.18  Should any of the decisions above relate to human rights or protection claims, then there 
will be a right of appeal to the UK First-tier Tribunal as described above at sections 13.7-13.8. 
When an administrative review action is raised by an applicant from within the UK, the appellant 
will not be deported or required to leave the UK until the review has been carried out. 

13.19  The above decisions include decisions relating to all tiers of visa. The right to administrative 
review for Turkish nationals applying for leave to remain flows from the Additional Protocol to the 
European Community Association Agreement with Turkey.452 

13.20  Administrative review aims to establish whether there has been a “case working error” 
resulting in the wrong decision in making the eligible decision. A “case working error” can occur 
where the immigration officer made an incorrect decision, interpreted the immigration rules 
incorrectly, failed to implement the Secretary of State’s (Home Secretary) policy guidance 
correctly, or incorrectly calculated the period/s or condition/s of the immigration leave. 

13.21  Typically, an applicant must submit a request for administrative review within 14 days of 

receiving the decision, or within seven days if the applicant has been detained. If the decision was 

made at UK Border Control out-with the UK (for example, at Calais), then the time limit for 

requesting the review is 28 days from the date of the decision.   

13.22  The administrative review will be carried out by officials uninvolved in making the original 

decision. The Immigration Rules prohibit the review from considering any new information – the 

                                                                 

451 The Home Office, Immigration Rules, Appendix AR. It should be noted, that as detailed in section 13.9, there are 
still “transitional” provisions in place for decisions made before certain dates, and the introduction of administrative 
review by the Immigration Act 2014. These may still give rise to a right of appeal, rather than administrative review. 
For further guidance, see: Immigration Act 2014 (Transitional and Saving Provisions) Order 2014; Immigration Act 
2014 (Commencement No. 3, Transitional and Saving Provisions and Amendment) Order 2014; and Immigration Act 
2014 (Commencement No. 4, Transitional and Saving Provisions and Amendment) Order 2015; and The Home Office, 
Rights of Appeal, Version 3.0, available at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/458403/Rights_of_appeal_guidance
_v3_0.pdf  
452 Additional Protocol to the Agreement establishing an Association between the European Economic Community and 
Turkey following the enlargement of the European Union, 2005 

https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/458403/Rights_of_appeal_guidance_v3_0.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/458403/Rights_of_appeal_guidance_v3_0.pdf
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review decision must be based on the same information as the original decision. However, the 

applicant can submit new evidence if the purpose of the evidence is to demonstrate that a case 

working error has occurred. 

13.23  Administrative review can result in the initial decision being withdrawn; the initial decision 

being confirmed; or the initial decision being confirmed but with less or additional reasons for 

refusal. 

13.24  There is no onward right of appeal or review from the decision after administrative review, 

although an applicant could raise Judicial Review proceedings.453 

 

 

 
 

                                                                 

453 For further information, see: Chapter 3 – Judicial Review 

Immigration, Nationality and Asylum – The Administrative Review Process 

Form of Redress 
Onward 

Appeal or 
Review 

Body Remit 
Legislative 

Basis 

The Home 
Office – 

Administrative 
Review Team 

Conducts reviews of eligible 
decisions to determine 

whether there has been a 
case working error; 
including decisions 

regarding leave to remain 
and entry clearance 

Immigration Act 
1971; 

Immigration, 
Nationality and 

Asylum Act 2002 

Can result in the 
decision being 

withdrawn and a fresh 
decision being made, 
or certain restrictions 

lifted 

None. 
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The Home Office 

Special 
Immigration 

Appeals 
Commission 

UK First-tier 
Tribunal -

Immigration & 
Asylum 

Administrative 
Review 

Court of 
Session 

UK Upper 
Tribunal – 

Immigration 
& Asylum 

Third Tier 
Appeal 

 

 

Initial Decision Making Body 

First Tier Complaint/Review/Appeal Body 

Second Tier Complaint/Review/Appeal Body 

Third Tier Complaint/Review/Appeal Body 

Route of Complaint/Review/Appeal 

Body can take independent action 

Regulatory/Oversight Body 

Alternative Methods of Dispute Resolution (ADR) 

Route of ADR 
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14.1  Taxation is largely a reserved matter and is, in the main, organised and collected by the UK 

Government agency, Her Majesty’s Revenue and Customs (HMRC). However, recent devolution to 

the Scottish Parliament has resulted in the creation of Revenue Scotland to organise and collect 

two distinctly Scottish taxes – the Scottish Landfill Tax and the Land and Buildings Transaction 

Tax.454  

14.2  Council Tax is a local tax and is set and collected directly by Local Authorities. Business Rates, 

or Non-Domestic Rates is the equivalent tax on business property and is also collected by Local 

Authorities, but at a rate set by the Scottish Ministers. The amounts chargeable for both are based 

on property or rental value and are set by local Valuation Assessors. Processes for challenge of 

Council Tax or Business Rates valuation, and reductions in the amount payable, are also organised 

at a local level.  

 

 

 

 

 

 

 

 

 

 

 

14.3  To a large extent welfare and benefits are also reserved matters and are organised and 

regulated by the Department for Work and Pensions of the UK Government. However, the Scottish 

                                                                 

454 The Land and Buildings Transaction Tax (Scotland) Act 2013; Landfill Tax (Scotland) Act 2014 

Taxation, Revenue & Social Security 

2015 

Chapter 14 

 

Remit 

 

 

First Instance Decision Making Body 

HMRC is the UK’s national tax authority, dealing 
with all reserved tax matters, including income tax; 
inheritance tax;  corporation tax; and Value Added 

Tax. 

Her Majesty’s Revenue and Customs (HMRC) 

Revenue Scotland organises and collects Scotland’s 
devolved taxes – the Scottish Landfill Tax and the 

Land and Buildings Transaction Tax. 
Revenue Scotland 

Local Authorities and Local Valuation Assessors 

The 32 Councils organise and collect Council Tax, 
which is based on the banding of properties 
according to valuation by the local Valuation 

Assessor. 
They also collect Business Rates, or Non-Domestic 
Rates, which is based on a valuation by the local 
Valuation Assessor and a rate set by the Scottish 

Ministers. 

Taxation 
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Government has established a Council Tax Reduction scheme455 and a Scottish Welfare Fund456. 

The Education Maintenance Allowance has also been maintained in Scotland.457  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Reserved Taxation 

14.4  For general UK taxation, including self-assessment, VAT and corporation tax, there is a right 

of appeal against decisions of the UK tax authority, Her Majesty’s Revenue and Customs 

(HMRC).458 Decisions relating to the following can be appealed: 

 The tax bill received 

 A claim for tax relief or reduction  

 Requests for information 

                                                                 

455 The Council Tax Reduction (Scotland) Regulations 2012 
456 See: http://www.gov.scot/Topics/People/fairerscotland/scottishwelfarefund/scottishwelfarefuindguidance  
457 Education Maintenance Allowances (Scotland) Regulations 2007 
458 Appeal routes have been rationalised to fall broadly in line with DWP appeals (described below at 9.3.1) – the 
appeal route is included in the various tax statutes and follows the procedure in the “HMRC Appeals, Reviews and 
Tribunals Guidance: ARTG1000-15000” available at: http://www.hmrc.gov.uk//manuals/artgmanual/index.htm  
See also: Tribunal Procedure (First-tier Tribunal) (Tax Chamber) Rules 2009 

 

The DWP organises and administers the payment of 
reserved social security benefits, and sets the 

requirements for eligibility to claim benefits. The 
DWP also operates the Child Maintenance Service 

which can arrange and collect payments to support 
children from absent parents. 

Remit 

 

 

The Department for Work and Pensions (DWP) 

First Instance Decision Making Body 

HMRC is the agency responsible for the organisation 
and payment of Child Benefit and tax credits to 

eligible claimants. 
Her Majesty’s Revenue and Customs (HMRC) 

The Home Office operates the UK Border Agency 
which is responsible for the assessment and 

payment of Asylum Support to eligible asylum 
seekers. 

The Home Office 

The 32 Councils are responsible for the organisation 
of Council Tax Reduction schemes; the 

administration and payment of Housing Benefit and 
Local Housing Allowance; and the local organisation 

and payment of the Scottish Welfare Fund. 

Local Authorities 

The Education Authorities and Colleges are 
responsible for the administration and payment of 

the Education Maintenance Allowance, on behalf of 
the Scottish Ministers. 

Local Authorities, in their capacity as Education 
Authorities, and Colleges of Further Education 

Social Security 

http://www.gov.scot/Topics/People/fairerscotland/scottishwelfarefund/scottishwelfarefuindguidance
http://www.hmrc.gov.uk/manuals/artgmanual/index.htm
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 Penalties – including fines for late tax returns 

14.5  During the appeal process, it may be possible to delay paying an amount of tax until a 

decision is reached on appeal. This involves an application to HMRC for permission to delay 

payment. If a person disagrees with the HMRC’s decision on delay of payment, there is a right to 

request HMRC to review that decision.   

14.6  The first stage of the actual appeal involves appealing directly to HMRC. There are 30 days 

from the date of the decision to do so. HMRC may at that point reconsider its initial decision or 

confirm it. 

14.7  A person aggrieved by the response from HMRC may request a review of that decision. This 

is an optional stage, but can result in HMRC reconsidering their position. Should a person remain 

aggrieved after the review or not wish to go through the review process, there is a right of appeal 

at this stage to the UK First-tier Tribunal (Tax Chamber). 

14.8  The decision of the UK First-tier Tribunal can be appealed further, but only on a point of law. 

This is to the UK Upper Tribunal (Tax and Chancery Chamber). 

 

 

 

 

 

 

 

 

 

 

Devolved Taxation 

Revenue Scotland 

14.9  Revenue Scotland is responsible for the organisation and collection of the Scottish Landfill 

Tax and the Land and Buildings Transaction Tax.459 Most decisions of Revenue Scotland in relation 

to these two taxes give rise to a right of appeal. Revenue Scotland also operates a mediation 

scheme for dispute resolution which is available at any point as long as both parties agree to it. 

                                                                 

459 Revenue Scotland and Tax Powers Act 2014 

Reserved Taxation – The HMRC Redress Process 

Form of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

HMRC – 
Internal 

Review Team 

An optional stage where 
HMRC can reconsider any 

tax decision or penalty 
applied to a tax bill on 

request 

The vast array of 
Tax statutes, 

covering both 
direct tax, such 
as Income Tax, 

and Indirect tax, 
such as VAT 

Can change the initial 
decision, or confirm it 

There is an 
onward right of 

appeal to the UK 
First-tier Tribunal 
(Tax Chamber). 

UK First-tier 
Tribunal (Tax 

Chamber) 

Can consider appeals 
against decisions of HMRC  

The vast array of 
Tax statutes, 

covering both 
direct Tax, such 
as Income Tax, 

and Indirect Tax, 
such as VAT 

Can change the initial 
decision, direct 
HMRC to make 

another decision or 
to reconsider the 

case, or can dismiss 
the appeal 

There is a limited 
onward right of 

appeal to the UK 
Upper Tribunal 

(Tax and Chancery 
Chamber), on a 

point of law only. 
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14.10  A person aggrieved by a decision of Revenue Scotland can, in the first instance, ask Revenue 

Scotland to review its decision.460 This review will be carried out by an official who was uninvolved 

in making the initial decision. This can result in a different decision being made, or the original 

decision being confirmed. This is an optional step, however, and does not affect the right to go 

straight to appeal. 

14.11  Should a person remain aggrieved after the review or not wish to go through the review 

process, there is a right of appeal to the First-tier Tax Tribunal for Scotland.461 The aggrieved 

person must submit a Notice of Review to the First-tier Tax Tribunal for Scotland within 30 days of 

the decision in dispute, or within 30 days of the decision of the internal review. 

14.12  There is a limited onward right of appeal from the First-tier Tax Tribunal for Scotland – this 

is to the Upper Tax Tribunal for Scotland – and can be made on a point of law only.462 

 

 

 

 

 

 

 

 

 

 

 

Council Tax and Non-Domestic Rates 

a) Council Tax 

14.13  Council Tax is a tax based on property valuation which is administered and collected locally 
by the 32 Local Authorities. The Local Authorities set the rates for Council Tax in “bands” but do 
not carry out a valuation of the property which determines the band and rate payable. This is done 
by a Valuation Assessor, who will add the valuation to the Council Tax Valuation List. There is a 
right to appeal against the valuation and banding of relevant properties, and also against the bill 
received from the Local Authority. Council Tax Reduction – a benefit in relation to Council Tax – 
and associated appeals, are dealt with below at sections 14.56-14.60. 

 

                                                                 

460 Ibid, Chapter 5 
461 Ibid 
462 Ibid 

Devolved Taxation –Revenue Scotland Redress Process 

Form of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

Revenue 
Scotland – 

Internal 
Review Team 

An optional stage where 
Revenue Scotland can 

reconsider a tax decision on 
request 

Revenue 
Scotland and 
Tax Powers 

Act 2014 

Can result in a different 
decision being made 

There is an 
onward right of 

appeal to the 
Scottish First-tier 

Tax Tribunal 

First-tier Tax 
Tribunal for 

Scotland 
 

Considers appeals against 
tax decisions of Revenue 

Scotland 

Revenue 
Scotland and 
Tax Powers 

Act 2014 

Can change the initial 
decision, direct 

Revenue Scotland to 
make another decision 

or to reconsider the 
case, or can dismiss the 

appeal 

There is a limited 
onward right of 

appeal to the 
Upper Tax 

Tribunal for 
Scotland, on a 

point of law only 
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Valuation Appeals 

14.14  The person liable to pay Council Tax in respect of a property may challenge the decision of 

the Valuation Assessor as to the property’s valuation.463 There are specific time limits as to when 

this appeal can be made. The Assessors will periodically revaluate properties within a Council 

area.464 If a property is sold it is also liable to be revaluated by the Assessors.465 When this is done, 

the liable person may challenge this decision within 6 months of the revaluation. This is termed a 

“proposal” but is in practice an appeal.  

14.15  Alternatively, a person may appeal against a valuation within 6 months of acquiring an 

interest in a property which makes them liable to pay the tax for that property. Appeals against 

valuations are also available at any time to the person liable to pay on the grounds of error or 

material change in circumstances. In the first instance, these disputes should be brought up with 

the local Assessors directly, but these appeals can then be brought to the relevant Valuation 

Appeal Committee (VAC). The Committees are independent of both the local Assessor and Local 

Authority. The Committee will decide if the valuation is incorrect or not, and this can result in the 

property being re-banded. For appeals which raise more complex issues, the appeal can in the first 

instance  be raised at the Lands Tribunal for Scotland, which will be transferred there by the VAC, 

or on application to the VAC.466 

14.16  There is an onward right of appeal against decisions of a VAC, or the Lands Tribunal. This is 

to the Lands Valuation Appeal Court, within the Court of Session, but can only be made on a point 

of law.467 

Other Council Tax Appeals 

14.17  A person liable to pay Council Tax may appeal against the bill received if they believe it has 

been calculated incorrectly, if they disagree with a penalty applied, or against a determination of 

liability itself.468 This appeal is, in the first instance, to the Local Authority internally, and can be on 

the following grounds: 

 The person believes that a discount (such as student exemption, or the single person’s 
discount) has not been applied, when that person is entitled to it 

 A penalty (such as a fine for providing misinformation or late information) has been added to 
the bill, and the person disagrees with it 

 The person believes that the bill has been miscalculated 
14.18  The Local Authority will have two months to consider the appeal. During this period, the 

appellant must continue to pay the bill as issued, except for any penalties disputed. 

Reconsideration can result in the Council changing the bill; cancelling any penalties; adding any 

deductions in eligible cases; and refunding any overpayments made. 

                                                                 

463 Local Government etc (Scotland) Act 1994, s.29 
464 This has been done for non-domestic properties, but has never been done for domestic properties since Council 
Tax was introduced in 1993 
465 This is done for domestic properties 
466 Lands Tribunal Act 1949, s.1(3A); Valuation Appeal Committee (Procedure in Appeals under the Valuation Acts) 
(Scotland) Regulations 1995, regulations 4-5 
467 Local Government Finance Act 1992, s.82(4) 
468 Ibid, s.81(1) 
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14.19  If the person remains aggrieved by the decision of the Local Authority, or the Local 

Authority fails to respond or decide the matter within two months, then there is a right to appeal 

this decision to the VAC.469 This can be done in writing to the Local Authority itself, requesting an 

appeal to the VAC. This must be done within four months of initially requesting the Council to look 

at the bill again, or within two months for disputes regarding penalties. The VAC can decide that 

the bill was incorrect or that a penalty should be cancelled. The Local Authority will, in those cases, 

then arrange for any repayments due and alter future bills. 

14.20  There is an onward right of appeal against decisions of the VAC in this regard. This is to the 

Court of Session, but can only be made on a point of law.470 

b) Non-Domestic Rates 

14.21  Non-domestic rates, or business rates, is a tax on business properties based on business 

property valuation, similar to Council Tax for domestic properties.471 The valuation is largely based 

on an analysis of annual rental values, and is set by the local Valuation Assessors, where it is then 

added to the Valuation Rolls. The amount payable is calculated by multiplying the rateable value 

of the property by the national “poundage”, which is an amount set by the Scottish Ministers. 

14.22  Various “Rate Relief” schemes are in operation – including Charities Relief and Renewable 

Energy Relief – which can result in a discount being applied to the final bill.472 These are 

administered by the Local Authorities. Any disputes regarding eligibility for relief schemes should 

be brought up with the Local Authorities.  

Valuation Appeals 

14.23  The Assessors will periodically revaluate business properties within a Council area.473  When 

this is done, the liable person may challenge this decision within 6 months of the revaluation. This 

is termed a “proposal” but is in practice an appeal.  

14.24  Alternatively, a person may appeal against a valuation within 6 months of acquiring an 

interest in a property which makes them liable to pay the tax for that property. Appeals against 

valuations are also available at any time to the person liable to pay on the grounds of error or 

material change in circumstances. In the first instance, these disputes should be brought up with 

the local Assessors directly, an appeal can then be brought to the relevant VAC.474 The Committees 

are independent of the Local Assessor, and of central and local Government. For appeals which 

                                                                 

469 Ibid 
470 Local Government Finance Act 1992, s.81(4); Valuation Appeal Committee (Procedure in Appeals under the 
Valuation Acts) (Scotland) Regulations 1995 
471 Local Government (Scotland) Act 1975, ss.7-7B; Local Government Finance Act 1992 
472 The schemes include: Rural Rate Relief, Renewable Energy Relief, Charities Relief, the Small Business Bonus 
Scheme, Empty Property Relief, and the Fresh Start and New Start Schemes. See also: Local Government etc. 
(Scotland) Act 1994; Local Government (Financial Provision etc.) (Scotland) Act 1962; and various other statutes and 
statutory instruments establishing rate relief schemes. 
473 This was last done for non-domestic properties in 2010 
474 Lands Valuation (Scotland) Act 1854, s.10; the Acts amending the 1854 Act and any other enactment relating to 
valuation; Local Government (Scotland) Act 1975; The Valuation Appeal Committee (Procedure in Appeals under the 
Valuation Acts) (Scotland) Regulations 1995 
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raise more complex issues, the appeal can in the first instance  be raised at the Lands Tribunal for 

Scotland, which will be transferred there by the VAC, or on application to the VAC.475 

14.25  There is a limited onward right of appeal, from the VAC or the Lands Tribunal, to the Lands 
Valuation Appeal Court, within the Court of Session.476 This is on a point of law only. 

  

                                                                 

475 Lands Tribunal Act 1949, s.1(3A); Valuation Appeal Committee (Procedure in Appeals under the Valuation Acts) 
(Scotland) Regulations 1995, regulations 4 and 5(1) 
476 Lands Valuation (Scotland) Act 1854, s.10; the Acts amending the 1854 Act and any other enactment relating to 
valuation; Local Government (Scotland) Act 1975; The Valuation Appeal Committee (Procedure in Appeals under the 
Valuation Acts) (Scotland) Regulations 1995 

Council Tax and Non-Domestic Rates – Redress Processes 

Form of Redress 
Onward 

Appeal or 
Review 

Body Remit Legislative Basis 

Valuation 
Appeal 

Committee 

Hears appeals 
against the 

valuation decisions 
of local Valuation 

Assessors in 
relation to Council 

Tax valuations 

Local Government Finance Act 
1992; Valuation Appeal 

Committee (Procedure in 
Appeals under the Valuation 
Acts) (Scotland) Regulations 

1995 

Can decide that the 
valuation was 

incorrect and can 
alter the Council Tax 

Valuation List, but 
this can result in an 

increase or a 
decrease in 
valuation 

There is a 
limited onward 
right of appeal 

to the Lands 
Valuation 

Appeal Court, on 
a point of law 

only. 

Hears appeals 
against Council Tax 

decisions of a 
Local Authority 
after internal 

appeal 

Local Government Finance Act 
1992; Valuation Appeal 

Committee (Procedure in 
Appeals under the Valuation 
Acts) (Scotland) Regulations 

1995 

Can decide that a bill 
was miscalculated, 

that a penalty 
should be cancelled, 

or that a specific 
deduction or 

discount should 
apply 

There is a limited 
onward right of 

appeal to the 
Court of Session, 
on a point of law 

only. 

Hears appeals 
against the 

valuation decisions 
of local Valuation 

Assessors, in 
relation to Non-
domestic ratings 

Lands Valuation (Scotland) Act 
1854; the Acts amending the 

1854 Act & any other enactment 
relating to valuation; The 

Valuation Appeal Committee 
(Procedure in Appeals under the 

Valuation Acts) (Scotland) 
Regulations 1995 

Can decide that a bill 
was miscalculated, 

that a penalty 
should be cancelled, 

or that a specific 
deduction or 

discount should 
apply 

There is a limited 
onward right of 

appeal to the 
Lands Valuation 
Appeal Court, on 

a point of law 
only. 

Can reconsider a 
Council Tax bill;  
and discounts 
decisions for 

Council Tax and 
Non-domestic 

Rates 

Local Government (Scotland) Act 
1975; Local Government Finance 

Act 1992 

Can decide a bill was 
miscalculated; a 

penalty should be 
cancelled; or that a 

specific deduction or 
discount should 

apply 

There is an 
onward right of 

appeal to the 
Valuation 

Appeal 
Committee. 

Local 
Authorities 
– Council 

tax;  
Internal 
Appeals 
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Reserved Social Security System 

Department for Work and Pensions administered benefits 

14.26  The Department for Work and Pensions (DWP) of the UK Government is responsible for the 

administration and payment of the majority of reserved benefits throughout the UK.  

14.27  There is a vast array of benefits which can be claimed if relevant eligibility criteria are met – 

this normally involves an assessment of the applicant’s financial income, family status and/or 

employment status. The DWP has recently overhauled the benefits system. This merged the 

payment of most benefits, which will now be paid through the Universal Credit scheme  being 

rolled out across the UK. 

14.28  The appeals process for benefits decisions of the DWP was reformed and rationalised in 

2013.477 The process has two stages and now covers Universal Credit, Personal Independence 

Payment and all other benefits arranged by the DWP. This includes benefits such as Jobseeker’s 

Allowance and Employment Support Allowance in areas of the country where these have not yet 

been merged into the Universal Credit scheme. Decisions which give rise to the two stage appeals 

process include: 

 Rejection of a benefit claim 

 Determination that a claimant ineligible for a benefit or a higher amount of benefit (eg . if 

the DWP considers that they live with a partner or have an income or savings above a 

certain threshold. 
                                                                 

477 Welfare Reform Act 2012 

Council Tax and Non-Domestic Rates – Redress Processes (Continued) 

Form of Redress 
Onward 

Appeal or 
Review 

Body Remit Legislative Basis 

The Lands 
Tribunal 

for 
Scotland 

Hears appeals 
against the 

valuation decisions 
of Local Valuation 

Assessors, in 
relation to Council 

Tax valuation, 
where the appeal 

is complex 

Lands Tribunal Act 1949; Local 
Government Finance Act 1992; 
Valuation Appeal Committee 

(Procedure in Appeals under the 
Valuation Acts) (Scotland) 

Regulations 1995 

Can decide that the 
valuation was 

incorrect and can 
alter the Council Tax 

Valuation List, but 
this can result in an 

increase or a 
decrease in valuation 

There is a 
limited onward 
right of appeal 

to the Lands 
Valuation 

Appeal Court, on 
a point of law 

only. 

Hears appeals 
against the 

valuation decisions 
of local Valuation 

Assessors, in 
relation to non-

domestic valuation, 
where the appeal is 

complex 

Lands Valuation (Scotland) Act 
1854; the Acts amending the 

1854 Act and any other 
enactment relating to valuation; 

Lands Tribunal Act 1949 

Can decide that the 
valuation was 

incorrect and can 
alter the Valuation 
Rolls, but this can 

result in an increase 
or a decrease in 

valuation 

There is a 
limited onward 
right of appeal 

to the Lands 
Valuation 

Appeal Court, on 
a point of law 

only. 
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 Sanctions for failing to meet DWP requirements to continue receiving benefit payments 

 Determination that an overpayment of benefit is recoverable based on evidence that there 

has been a misrepresentation or failure to disclose information. 
 

14.29  Firstly, a claimant who is aggrieved by a DWP decision must allow the DWP to internally 

review its decision. This applies across the board and is called Mandatory Reconsideration.478 A 

claimant must request a Mandatory Reconsideration within one month of receiving the initial 

decision. The DWP will reconsider the decision and an official who was not involved in the original 

decision will carry out the review. The claimant will then be issued with a Mandatory 

Reconsideration Notice which will explain the reasons for the review decision. This can result in 

confirmation of the original decision or replacement with a new decision.  

14.30  Should the claimant remain aggrieved by the outcome of the Mandatory Reconsideration, 

there is a right of appeal to the UK First-tier Tribunal (Social Security and Child Support 

Chamber).479 The claimant must lodge this appeal directly with Her Majesty’s Courts and Tribunals 

Service (HMCTS) and not with the DWP, and again there is a one month time limit to request an 

appeal from the date of the decision of the Mandatory Reconsideration. A copy of the Mandatory 

Reconsideration Notice is required before HMCTS can consider the appeal. 

14.31  The UK First-tier Tribunal can confirm the original decision or can direct that a different 

decision is made. There is a limited onward right of appeal to the UK Upper Tribunal 

(Administrative Appeals Chamber) on a point of law only.480 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                 

478 Social Security Act 1998, as amended 
479 Ibid 
480 Ibid 

Department for Work and Pensions – The Reserved Social Security Redress Process 

Form of Redress 
Onward Appeal or 

Review 
Body Remit 

Legislative 
Basis 

DWP – 
Mandatory 

Reconsideration 

The DWP will, on 
request, reconsider any 
decision it has made in 

relation to benefits 

Welfare 
Reform Act 
2012, and 
associated 

social security 
legislation 

Mandatory 
Reconsideration can 
result in a different 

decision being made, 
or confirmation of 

the original decision 

There is an onward 
right of appeal to the 
UK First-tier Tribunal 
(Social Security and 

Child Support 
Chamber). 

UK First-tier 
Tribunal (Social 

Security and 
Child Support 

Chamber) 

Hears appeals against 
decisions of the DWP, 

after Mandatory 
Reconsideration 

Welfare 
Reform Act 
2012, and 
associated 

social security 
legislation 

Can direct the DWP 
to make a different 

decision or 
reconsider the case, 
or can confirm the 
original decision  

There is a limited 
onward right of 

appeal to the UK 
Upper Tribunal 
(Administrative 

Appeals Chamber), 
on a point of law 

only. 
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Housing Benefit and Local Housing Allowance 

14.32  Housing Benefit is a reserved matter but is administered and funded at a local level by Local 

Authorities. The benefit aims to help those on a low income with the costs of renting their 

housing. Different rules to work out the amount of benefit  apply  to those who rent privately – 

the Local Housing Allowance scheme applies, and this is detailed below. 

a) The Housing Benefit  

14.33  Entitlement to Housing Benefit is calculated based on an individual’s income and capital 

and/or entitlement and receipt of other state benefits.  The decisions of the Local Authority in 

relation to Housing Benefit which can be challenged are: 

 Entitlement to Housing Benefit 

 The amount of benefit the applicant is entitled to 

 The date from which the benefit will be paid 

14.34  The first stage of the appeals process against appealable decisions of the Local Authority 

involves requesting a “revision”.481 This must be done within one month of the initial decision and 

should include the reasons why the applicant believes the decision to be incorrect. The Local 

Authority will look at the decision again and this will involve a senior officer who was not involved 

in the initial decision. This can result in a different decision being made. 

14.35  Should the applicant remain aggrieved after the revision, there is a right to appeal to the UK 

First-tier Tribunal (Social Security and Child Support Chamber).482 The applicant can elect for a 

paper or oral hearing. 

14.36  There is a limited onward right of appeal to the UK Upper Tribunal (Administrative Appeals 

Chamber) on a point of law only.483 

14.37  Decisions regarding the length of time for which the benefit will be paid are ineligible for 

appeal. In this case, the process of challenging that decision would involve a Judicial Review of the 

Local Authority’s decision.484 

b) Local Housing Allowance 

14.38  Local Housing Allowance (LHA) is used to work out Housing Benefit for This benefit is 

available to tenants of private rented accommodation who require assistance in paying their rent. 

The rules apply to those tenants who apply (or re-apply) for assistance under the Housing Benefit 

scheme after 7th April 2008.  It is a different way of calculating entitlement under the existing 

Housing Benefit scheme, and it places limits on the maximum amount of benefit an applicant can 

receive. The amount payable will be determined by a Rent Officer from the Local Authority. There 

are no review or appeal processes available against the decision of the Rent Officer in Local 

Housing Allowance cases. However, their decisions are open to Judicial Review.485 

 
                                                                 

481 The Housing Benefit and Council Tax Benefit (Decisions and Appeals) Regulations 2001, as amended 
482 Ibid 
483 Ibid 
484 For further information, see: Chapter 3 – Judicial Review 
485 Ibid 
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Tax Credits, Child Benefit and Guardian’s Allowance 

14.39  Tax credits, Child Benefit and Guardian’s Allowance are benefits administered by Her 

Majesty’s Revenue and Customs (HMRC). 

14.40  There are two types of tax credit – Child Tax Credit and Working Tax Credit. Child Tax Credit 

is payable for each child a person has, whether they work or not. The amount that a person will 

receive is calculated according to that person’s income. Working Tax Credit is only available to 

those who work, but their income must be below a certain threshold, and is calculated according 

to income. A person is ineligible for both types of tax credits if they are Universal Credit claimants. 

14.41  Child Benefit is payable to one parent responsible for the child, as long as the parent, or 

their partner, does not earn above a certain threshold. Guardian’s Allowance is payable if a person 

is responsible for a child, where the parents of the child have died. 

14.42  There is a standard appeal process for disputes arising over tax credits, Child Benefit and 

Guardian’s Allowance.486 This could relate to a decision regarding eligibility, a decision regarding 

the amount payable, or a decision that the claimant has been overpaid where HMRC try to recoup 

the overpayment. 

14.43  The claimant must first ask HMRC to review the decision under the Mandatory 

Reconsideration rules.487 This must be requested within one month of the decision being made. 

HMRC will reconsider the decision, which could result in a different decision being made. The 

decision will be issued with a Mandatory Reconsideration Notice. 

 

                                                                 

486 The Tax Credits, Child Benefit and Guardian’s Allowance Reviews and Appeals Order 2014  
487 If the initial decision was made before 6th April 2014, then the appeal is directly to HMRC. HMRC will reconsider its 
decision, and this could result in a different decision being made. If the decision was made after 6th April 2014 

Housing Benefit – Redress Processes 

Form of Redress 
Onward Appeal or 

Review 
Body Remit Legislative Basis 

Local 
Authorities – 

Revision 

Can reconsider any 
decision made 

regarding eligibility, 
amount payable, or 

start date in relation to 
Housing Benefit 

The Housing 
Benefit and 

Council Tax Benefit 
(Decisions and 

Appeals) 
Regulations 2001 

Can result in a 
different decision 

being made, or 
confirmation of 
original decision 

There is an onward 
right of appeal to the 
UK First-tier Tribunal 
(Social Security and 

Child Support 
Chamber). 

UK First-tier 
Tribunal 

(Social Security 
and Child 
Support 

Chamber) 

Hears appeals against 
Housing Benefit 

decisions of Local 
Authorities, after 
internal revision 

The Housing 
Benefit and 

Council Tax Benefit 
(Decisions and 

Appeals) 
Regulations 2001 

Can direct that the 
Local Authority 

make a different 
decision, or 

reconsider the case, 
or can confirm the 
original decision 

There is a limited 
onward right of 

appeal to the UK 
Upper Tribunal 
(Administrative 

Appeals Chamber), 
on a point of law 

only. 
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14.44  If the claimant remains aggrieved by the outcome of the Mandatory Reconsideration, then 

there is a right to appeal to the UK First-tier Tribunal (Social Security and Child Support Chamber). 

This appeal must be lodged directly with Her Majesty’s Courts and Tribunals Service, along with 

the Mandatory Reconsideration Notice, within one month of receiving the decision of the 

Mandatory Reconsideration. 

14.45  There is a limited onward right of appeal to the UK Upper Tribunal (Administrative Appeals 

Chamber), but only on a point of law.488 

 

 

 

 

 

 

 

 

  

                                                                 

488 Ibid 

HMRC Benefits – Redress Processes 

Form of Redress 
Onward Appeal or 

Review 
Body Remit Legislative Basis 

HMRC – 
Mandatory 

Reconsideration 

Can reconsider any 
decision made 

regarding HMRC 
benefits 

The Tax Credits, 
Child Benefit and 

Guardian’s 
Allowance Reviews 
and Appeals Order 

2014 

Can result in a 
change of decision, 
or a confirmation of 

decision 

There is an onward 
right of appeal to the 
UK First-tier Tribunal 
(Social Security and 

Child Support 
Chamber) 

UK First-tier 
Tribunal (Social 

Security and 
Child Support 

Chamber) 

Hears appeals against 
HMRC decisions on 

HMRC benefits, after 
Mandatory 

Reconsideration 

The Tax Credits, 
Child Benefit and 

Guardian’s 
Allowance Reviews 
and Appeals Order 

2014 

Can direct HMRC to 
make a different 

decision, reconsider 
the case, or can 

confirm the original 
decision 

There is an onward 
right of appeal to the 

UK Upper Tribunal 
(Administrative 

Appeals Chamber), on 
a point of law only. 
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Child Maintenance 

14.46  The Child Maintenance Service (CMS), part of the Department for Work and Pensions 

(DWP), is the agency responsible for the arrangement and collection of payments from absent 

parents in support of their children. This is done where the parents cannot agree between 

themselves the support to be provided by the absent parent. The CMS can decide, based on a 

financial assessment of the absent parent, how much that parent should contribute towards the 

everyday living costs of their child.489 The CMS also has powers to collect the payments if the 

absent parent is uncooperative.  

14.47  There is a right of appeal against an assessment of contributions to be made.490 In the first 

instance, the parent must request the CMS to reconsider their decision – this is called Mandatory 

Reconsideration. This must be requested within one  month of receiving the initial decision. It can 

result in a different decision being made, but could also include a revision that increases or 

decreases the amount to be contributed. The decision will be issued with a Mandatory 

Reconsideration Notice. 

14.48  There is a right of appeal after Mandatory Reconsideration – this is to the UK First-tier 

Tribunal (Social Security and Child Support Chamber). This appeal must be lodged directly with Her 

Majesty’s Courts and Tribunals Service, must include the Mandatory Reconsideration Notice, and 

must be made within one month of receiving the reconsideration decision. This can result in the 

CMS being directed to make a different decision, including increasing or decreasing the amount to 

be contributed. 

14.49  There is a limited onward right of appeal to the UK Upper Tribunal (Administrative Appeals 

Chamber), on a point of law only. 

  

                                                                 

489 The Child Support Maintenance Calculation Regulations 2012 
490 Ibid 

Child Maintenance Service (CMS) – The Redress Process 

Form of Redress 
Onward Appeal or 

Review 
Body Remit Legislative Basis 

Child 
Maintenance 

Service – 
Mandatory 

Reconsideration 

Can reconsider any 
assessment of 

contributions to be 
made by the absent 

parent 

The Child Support 
Maintenance 
Calculation 

Regulations 2012 

This can result in a 
different decision on 
contributions being 

made 

There is an onward 
right of appeal to the 
UK First-tier Tribunal 
(Social Security and 

Child Support 
Chamber). 

UK First-tier 
Tribunal (Social 

Security and 
Child Support 

Chamber) 

Hears appeals 
against decisions of 

the CMS, after 
Mandatory 

Reconsideration 

The Child Support 
Maintenance 
Calculation 

Regulations 2012 

Can direct the CMS 
to make a different 

decision, or to 
reconsider the case, 
or can confirm the 
original decision 

There is an onward 
right of appeal to the 

UK Upper Tribunal 
(Administrative 

Appeals Chamber), 
on a point of law 

only. 
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Asylum Support 

14.50  The UK Border Agency of the Home Office can make a decision to support eligible asylum 

seekers financially and with housing whilst they await a decision on their asylum claim.491 There 

are four conditions on making a claim. The applicant must: 

 Be an asylum seeker, or be dependent on one 

 Be destitute (i.e. they are homeless or it is unreasonable to expect them to continue living 

in their current accommodation) 

 Have no access to other support in the UK 

 Have made a claim for asylum as soon as possible after arrival in the UK 

14.51  An asylum seeker who has had their claim for asylum rejected, but who has appealed or 

requested a review of that decision, will still be eligible for support until the outcome of the 

appeal (and subject to the four conditions). 

14.52  There is a right of appeal against a decision of the UK Border Agency not to support a 

claimant with accommodation or money. This is to the UK First-tier Tribunal (Asylum Support 

Chamber).492 The claimant can elect to have an oral hearing, and, if appropriate, this can be done 

by video-link. Otherwise, the claimant will have to travel to London for the hearing but the Home 

Office will pay for any associated travel and accommodation costs. 

14.53  The Tribunal can decide to allow the appeal, which will mean the support will be granted; 

dismiss the appeal; or direct the UK Border Agency to make a fresh decision. 

14.54  There is no further onward right of appeal. 

 

 

 

 

 

 

 

 

Devolved Social Security System 

14.55  Whilst the majority of the welfare and benefits system remains reserved to the UK 

Parliament, the Scottish Government has introduced some measures to assist those on low 

incomes, where it has the competence to do so. These are set out below. 

 

                                                                 

491 Asylum Support Regulations 2000 
492 Ibid 

Asylum Support – The Redress Process 

Form of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

UK First-tier 
Tribunal (Asylum 

Support 
Chamber) 

Hears appeals 
against 

unsuccessful 
claims for Asylum 

Support 

Asylum Support 
Regulations 

2000 

Can decide that the original 
decision was incorrect and 

that support should be 
granted, or can decide that 

the appeal should be 
dismissed  

None. 
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 Council Tax Reduction 

14.56  The Scottish Government Council Tax Reduction Scheme493 is administered by Local 

Authorities, which decide whether those on a low income are entitled to a reduction in their 

council tax bill according to eligibility criteria. 

14.57  There is a two stage appeal process against a decision of a Local Authority in assessing 

eligibility for Council Tax Reduction. The first involves an internal review stage.494 The aggrieved 

person must request this review within two months of the original decision, and this request must 

state the reasons why the individual believes the decision to be incorrect. An officer who was 

uninvolved in the original decision will review the case. This can result in a different decision being 

made. 

14.58  Should the individual remain dissatisfied with the outcome of the review, then there is a 

right to an independent ruling on the matter.495 This appeal is to the Council Tax Reduction Review 

Panel (CTRRP). There is a requirement to have gone through the internal review process before an 

appeal to the CTRRP can be made, unless after requesting a review, the council failed to respond 

to the individual within two months. 

14.59  The CTRRP is independent of Local Authorities. It can decide that the original decision was 

incorrect and can direct that a different decision is made, or it can confirm the original decision. 

14.60  There is a limited onward right of appeal to the Court of Session, on a point of law only.496 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                 

493 Council Tax Reduction (Scotland) Regulations 2012 
494 Ibid, Part 11A 
495 Ibid 
496 Ibid 

Council Tax Reduction – The Redress Process 

Form of Redress 
Onward Appeal or 

Review 
Body Remit Legislative Basis 

Local Authority – 
Internal Review 

Can reconsider a 
decision relating to 

Council Tax 
Reduction eligibility 
or amount payable 

Council Tax 
Reduction 
(Scotland) 

Regulations 2012 

Can result in a 
different decision 

being made, or 
confirmation of the 

original decision 

There is an onward 
right of appeal to the 

Council Tax 
Reduction Review 

Panel 

Council Tax 
Reduction 

Review Panel 
(CTRRP) 

Hears appeals 
regarding Council 

Tax Reduction 
decisions, after 
internal review 

Council Tax 
Reduction 
(Scotland) 

Regulations 2012 

Can direct the Local 
Authority to make a 
different decision, or 

can confirm the 
original decision 

There is a limited 
onward right of 

appeal to the Court 
of Session, on a point 

of law only 
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The Scottish Welfare Fund 

14.61  The Scottish Government has established an interim Scottish Welfare Fund which is 

administered and maintained by the 32 Local Authorities.497 The two types of payments which can 

be made are Community Care Grants and Crisis Grants. The payments are discretionary and can be 

paid out in accordance with local priorities and needs. The Scottish Government has legislated to 

establish a permanent Scottish Welfare Fund and this will entail different review mechanisms 

when it comes into operation.498 

14.62  There is a two stage appeals process for decisions regarding Scottish Welfare Fund grants. 

The first of these is the First Tier Review. An aggrieved person can request the Council to revise 

the original decision. This will involve someone who was not involved in the initial decision making 

process. This can result in a different decision being made. 

14.63  Should the applicant remain aggrieved after the First Tier Review, there is a right to a 

Second Tier Review. This involves a panel of officers who are independent of the Council’s welfare 

funds team. The decision of the panel can result in the decision being overturned and a fresh 

decision being issued, or the decision being set aside and referred back to the council for a fresh 

decision. 

 

 

 

 

 

 

 

 

 

 
 
 
 
 
 
 
 
                                                                 

497 See: http://www.gov.scot/Topics/People/fairerscotland/scottishwelfarefund/scottishwelfarefuindguidance 
498 Welfare Funds (Scotland) Act 2015 – expected to come into operation in April 2016 

The Scottish Welfare Fund – The Redress Process 

Form of Redress 
Onward 

Appeal or 
Review 

Body Remit Legislative Basis 

Local 
Authority – 

First Tier 
Review 

An officer, not involved in 
the original decision, can 

reconsider a decision 
regarding eligibility or 

amount to be paid 

Non-statutory in nature, 
based on Scottish 

Government Scottish 
Welfare Fund Guidance 

and local policy 

Can result in a 
different decision 

being made, or 
confirmation of 
original decision 

There is an 
onward right to 

review by an 
independent 

Panel. 

Local 
Authority – 
Second Tier 

Review 

A panel can reconsider a 
decision on eligibility or 

amount to be paid 

Non-statutory in nature, 
based on Scottish 

Government Scottish 
Welfare Fund Guidance 

and local policy 

Can result in a 
different decision 

being made, or 
confirmation of 
original decision 

None. 

http://www.gov.scot/Topics/People/fairerscotland/scottishwelfarefund/scottishwelfarefuindguidance
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The Education Maintenance Allowance (EMA) 

14.64  The EMA is a payment made on a weekly basis to students attending Scotland’s secondary 

schools or colleges, who are between 16 and 19 years old, undertaking full-time study, and who 

are deemed vulnerable or from a low-income family.499 Local Authorities, in their capacity as 

Education Authorities, and Scotland’s colleges administer and make payment of the allowance on 

behalf of the Scottish Ministers.  

14.65  The payment of the allowance is subject to a financial assessment.500 Once the student is 

deemed eligible, the continued payment of the allowance is subject to adherence to a “Learning 

Agreement”, whereby the Education Authority or college must be satisfied as to the student’s 

attendance and progress records.501 The Education Authority or college can stop payments if it is 

not satisfied that the Learning Agreement is being adhered to. In cases of overpayment, there is 

also a right to claim sums back from the student.502 

14.66  There is a right of appeal in respect of 1) both eligibility, and 2) alleged breaches of the 

Learning Agreement and non-payments. These are internal appeals to the Education Authority or 

college.503 This can result in a different decision being made. 

 

 

 

 
 

                                                                 

499 Education (Scotland) Act 1980, s.73(f); Education Maintenance Allowances (Scotland) Regulations 2007. The 
payment is made to students who have surpassed school leaving age (but who have decided to continue studying) as 
defined in the Education (Scotland) Act 1980, s.33 
500 Ibid, s.4 
501 Ibid, s.5 
502 Ibid, s.5(4) 
503 The Education Maintenance Allowance, Business Model, Version 14, paragraph 2.1.3  

Education Maintenance Allowance – Redress Processes 

Form of Redress 
Onward 

Appeal or 
Review 

Body Remit Legislative Basis 

Education 
Authority or 

College – 
Internal 

Education 
Maintenance 

Allowance 
Appeals 

An officer, not involved in 
the original decision, can 

reconsider a decision 
regarding eligibility or 

amount to be paid 

Education (Scotland) Act 
1980; Education 

Maintenance Allowances 
(Scotland) Regulations 

2007 

The Education 
Authority or 
college can 
confirm the 

original decision, 
or can take a 

different decision 

None. 
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Local Authorities as 
“Education Authorities” & 

Colleges 

HMRC -  
Tax Credits & Child 

Benefit 

Local Authorities -  
Social Security 

DWP - Social Security & 
Child Maintenance 

Revenue Scotland 

Local Authorities as 
“Council Tax Authorities” 

HMRC -  
Taxation 

Local Valuation Assessors 

Internal 
Review 

Internal 
Review 

Mandatory Re-
consideration 

Local Authority 
Housing 
Benefit -
Revision 

Local Authority 
Council Tax 
Reduction -

Internal 
Review 

Scottish 
Welfare Fund - 

First Tier 
Review 

Education 
Maintenance 
Allowance -

Internal 
Appeals 

Council Tax  -
Internal 
Appeal 

Valuation 
Appeals 

Committee 

The Lands 
Tribunal for 

Scotland 

SWF  - 
Second  

Tier 
Review 

Second 
Tier 

Appeal 

Lands 
Valuation 

Appeal 
Court 

 

Council Tax 
Reduction 

Review 
Panel 

UK First-tier 
Tribunal -

Social 
Security & 

Child Support 

First-tier Tax 
Tribunal for 

Scotland 

UK First-tier 
Tribunal – Tax 

Chamber 

Court of 
Session 

UK Upper 
Tribunal -

Administrati
ve Appeals 

UK Upper 
Tribunal  -

Tax & 
Chancery  

Upper Tax 
Tribunal 

for 
Scotland 

Home Office – Asylum 
Support 

UK First-tier 
Tribunal  - 

Asylum 
Support 

 

 

Initial Decision Making Body 

First Tier Complaint/Review/Appeal Body 

Second Tier Complaint/Review/Appeal Body 

Third Tier Complaint/Review/Appeal Body 

Route of Complaint/Review/Appeal 

Body can take independent action 

Regulatory/Oversight Body 

Alternative Methods of Dispute Resolution (ADR) 

Route of ADR 
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15.1  National security and defence are reserved matters and are dealt with by the UK 

Government. In this chapter, actions that the Home Office may take against individuals in relation 

to national security concerns are considered. The decisions of the Ministry of Defence in relation 

to the Reserve Forces and claims for compensation or war pensions are also described. 

 

 

 

 

 

 

 

 

 

 

 

National Security 

15.2  There are two UK-wide tribunals which deal with issues of terrorism and national security – 

the Special Immigration Appeals Commission and the Pathogens Access Appeals Commission. Both 

deal with appeals against decisions of the Home Office. 

The Special Immigration Appeals Commission 

15.3  The Home Office may determine, according to national security concerns, to deny a person 

entry into the UK, to deport a person from the UK or to deny or revoke British citizenship.504 Most 

commonly, these concerns relate to terrorism.  

                                                                 

504 Nationality, Immigration and Asylum Act 2002; Special Immigration Appeals Commission Act 1997 

National Security & Defence 

2015 

Chapter 15 

 

Remit 

 

 

First Instance Decision Making Body 

The Home Office may determine that a person 
should be barred entry from the UK, deported from 

the UK or be denied British citizenship based on 
national security concerns. 

The Home Office can also decide, based on national 
security concerns, to bar a person entry from sites 

where dangerous chemicals or substances are 
stored or used. 

The Home Office 

The Ministry of Defence 

The Ministry of Defence is responsible for the UK’s 
armed forces, and may call up reserve forces for 

service. 
The Ministry also makes decisions on applications 
from war veterans regarding eligibility for a war 

pension, and claims for compensation from the UK 
Armed Forces Compensation Scheme. 
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15.4  These decisions can be appealed to the Special Immigration Appeals Commission. There are 

strict time limits for raising an appeal, given the nature of the decision. From within the UK, the 

appellant has five working days if they are in detention or ten days if not. The time limit is 28 

working days if the appellant is out-with the UK. 

15.5  The Commission can confirm the Home Office decision, or can direct that the Home Office 

makes a different decision. The decision of the Commission can be appealed further, but only on a 

point of law, to the Court of Session. 

 
The Pathogens Access Appeals Commission 

15.6  The Home Office may bar a person from access to sites where dangerous viruses, bacteria 

and toxic substances are stored or used on grounds of national security.505 Most commonly, these 

concerns relate to terrorism. 

15.7  The decision of the Home Office can be appealed. The person has six months from the 

decision to appeal to the Pathogens Access Appeals Commission. The Commission can uphold the 

Home Office decision or can overturn the ban.  

15.8  The decision of the Commission can be appealed further, on a point of law only, to the Court 

of Session. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                 

505 Anti-Terrorism, Crime and Security Act 2001 

National Security in Administrative Justice – Redress Processes 

Forms of 
Redress 

Onward Appeal 
or Review 

Body Remit Legislative Basis 

Special 
Immigration 

Appeals 
Commission 

Considers appeals against 
decisions of the Home 
Office to bar entry or 

deport a person from the 
UK; or to deny or revoke 

British citizenship, on 
grounds of national security 

Special Immigration 
Appeals Act 1997; 

Nationality, 
Immigration and 
Asylum Act 2002; 
Immigration Act 

2014 

Can substitute 
the Home Office 

decision with 
one of its own, 

or can direct that 
a fresh decision 
is made by the 
Home Office 

A limited onward 
right of appeal 
exists - to the 

Court of Session, 
on a point of law 

only. 

The Pathogens 
Access 

Appeals 
Commission 

Considers appeals against 
decisions of the Home 

Office to bar a person from 
access to sites where 

dangerous or toxic 
substances are stored or 

used, on grounds of 
national security 

Anti-Terrorism, 
Crime and Security 

Act 2001 

Can overturn the 
ban, allowing the 
person access to 

the sites 

A limited onward 
right of appeal 
exists – to the 

Court of Session, 
on a point of law 

only. 
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Defence 

15.9  The Ministry of Defence also takes certain decisions of an administrative justice nature.  

15.10  There is an independent appeal route against the decision of the Ministry to call up an 

individual for service with the reserve forces. This is to the Reserve Forces Appeal Tribunal.  

15.11  Further, reservists returning from service can bring disputes concerning their usual 

employment to the Reinstatement Committee.  The Committee can hear disputes in regard to the 

offer of a job from their employer, on return, that they are dissatisfied with, or where the 

employer has informed the reservist that they will not be re-employing them. 

15.12  The Pensions Appeal Tribunal Scotland deals with appeals against the rejection of claims for 

a war pension, and decisions regarding eligibility and award of compensation from the UK Armed 

Forces Compensation Scheme, made by the Secretary of State for Defence. 

The Reserve Forces Appeal Tribunal 

15.13  A member of the UK Reserve Forces can request the Ministry of Defence to grant an 

exemption, deferral or revocation of a “call-up” or mobilisation, or to grant a payment of 

compensation for deployment.506 The employer of a reservist can also request an exemption from 

service for their employee. If the Ministry of Defence rejects these requests, then there is a right 

of appeal. This is to the Reserve Forces Appeal Tribunal. The appeal must be made within five days 

of receiving the rejection of exemption notice.  

15.14  The Tribunal can uphold the rejection or can grant the request.  

15.15  There is no onward appeal. However, in exceptional circumstances, a request for review 

can be made to the Tribunal directly if new evidence or information becomes available.  

The Reinstatement Committee 

15.16  The Reinstatement Committee hears disputes between reservists, on return from service, 

and their employers. The Committee can hear disputes concerning: the offer of a job by the 

employer which the reservist is dissatisfied with; and termination of continuing employment of 

the reservist.507 

15.17  The Committee can, if it finds it appropriate, order the employer to re-employ the reservist 

under the terms of the Reserve Forces (Safeguard of Employment) Act 1985. If the employer 

cannot or will not do this, the Committee can order the employer to pay compensation to the 

reservist. 

15.18  There is an onward right of appeal to the Umpire or Deputy Umpire of the Committee. This 

can be brought by the employer, an employer representative organisation, or the reservist. The 

decision of the Committee to make or not to make an order can be appealed. The Umpire or 

Deputy Umpire can make any decision which the Committee could have made, or it can dismiss 

the appeal. This decision is final. 

 

                                                                 

506 Reserve Forces Act 1996, Part IX 
507 Reserve Forces (Safeguard of Employment) Act 1985 
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The Pensions Appeal Tribunal Scotland 

15.19  The Pensions Appeal Tribunal hears appeals from ex-servicemen or women who have had 

their claims for a war pension or entitlement under the Armed Forces Compensation Scheme 

rejected by the Ministry of Defence.508 

15.20  Appeals require to be initiated on a standard form which is only obtainable from Veterans 

UK, which is part of the Ministry of Defence. Veterans UK will process the completed form and 

appeals papers on the appellant’s behalf.  

15.21  The Tribunal will decide upon the appellant’s entitlement or not for the war pension or 

compensation.  

15.22  There is a right of onward appeal to the UK Upper Tribunal (Administrative Appeals 

Chamber). This can only be on a point of law. 

 

 

 

 

 
 

                                                                 

508 Pension Appeal Tribunals Act 1943; Armed Forces and Reserve Forces Compensation Scheme Order 2005 

Defence and Administrative Justice – Redress Processes 

Forms of 
Redress 

Onward Appeal 
or Review 

Body Remit Legislative Basis 

The Reserve 
Forces Appeal 

Tribunal 

Considers appeals against 
the rejection of an 

exemption request by the 
Ministry of Defence to being 
“called up” for service in the 

reserve forces 

Reserve Forces Act 
1996 

Can grant the 
exemption 

The Tribunal can 
be requested to 
review its own 

decision in 
exceptional 

circumstances. 

The 
Reinstatement 

Committee 

Hears disputes between 
reservists, on return from 

service, and employers 

Reserve Forces 
(Safeguard of 

Employment) Act 
1985 

The Committee 
can secure re-
employment 

with the 
reservist’s 

employer by 
making an order 

for re-
employment, or 

can order the 
payment of 

compensation 

There is an 
onward right of 

appeal to the 
Umpire or Deputy 

Umpire of the 
Reinstatement 

Committee, and 
this decision is 

final. 

The Pensions 
Appeal 

Tribunal 
Scotland 

Considers appeals against 
the rejection of a claim for a 

war pension, or 
compensation from the 

Armed Forces 
Compensation Scheme 

Pension Appeal 
Tribunals Act 1943; 
Armed Forces and 

Reserve Forces 
Compensation 

Scheme Order 2005 

Can decide that 
the appellant is 
entitled to the 

pension or 
compensation 

There is a limited 
onward right of 

appeal, to the UK 
Upper Tribunal 
(Administrative 

Appeals 
Chamber), on a 

point of law only. 
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The Home Office The Ministry of Defence 

Reserve Forces 
Appeal 

Tribunal 

Reinstatement 
Committee 

Pensions 
Appeal 

Tribunal 
Scotland 

Pathogens 
Access Appeals 

Commission 

Special 
Immigration 

Appeals 
Commission 

Court of 
Session 

Tribunal 
Review 

Umpire/ 
Deputy 

Umpire of 
Committee 

UK Upper 
Tribunal – 

Administrati
ve Appeals 

 

 

Initial Decision Making Body 

First Tier Complaint/Review/Appeal Body 

Second Tier Complaint/Review/Appeal Body 

Third Tier Complaint/Review/Appeal Body 

Route of Complaint/Review/Appeal 

Body can take independent action 

Regulatory/Oversight Body 

Alternative Methods of Dispute Resolution (ADR) 

Route of ADR 
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16.1  For the most part, the law relating to both food and agriculture is harmonised at European 

level.  

16.2  European regulations provide a framework for achieving assurance on the safety of food sold 

within the EU and mandate specific rules on food hygiene for food business operators.  They also 

outline the requirements for the registration and approval of food businesses by the “competent 

authorities” in Member States.   In Scotland, these responsibilities mainly fall to Local Authorities, 

but Food Standards Scotland and the Scottish Government Rural Payments and Inspections 

Directorate also play a role in relation to certain establishments, principally those involved in the 

slaughter and cutting of fresh meat and at the point of primary production on farm. 

16.3  The law relating to agriculture is mainly devolved to the Scottish Parliament. Similarly, many 

regulations relating to agriculture are harmonised at European level, including the law relating to 

certain agricultural practices and the use of animal by-products. In addition, Scottish planning and 

environmental law applies in relation to the development of agricultural land, the disposal of 

waste (including agricultural waste and by-products) and the use of chemicals such as pesticides. 

These issues are dealt with generically in Chapter 8 -  Development Management, Planning and 

Building Standards and Chapter 10 -  Environment, Heritage, Water and Waste Management, with 

the exception of specific agri-environmental issues which are dealt with here. 

16.4  The regulation of agricultural holdings and crofting falls to the responsibility of the Crofting 

Commission and, in certain aspects, the Scottish Land Court. Finally, the development and use of 

new varieties of plants and seeds is regulated by the UK Government. 

  

Food & Agriculture 

2015 

Chapter 16 

Remit First Instance Decision Making Body  

 
Responsible for the registration of food retail, 

manufacturing and catering businesses and the 
approval of producers of products of animal origin 

manufacturers (except those where official 
veterinary supervision is required such as 

slaughter houses and cutting plants).  They are 
also responsible for auditing and inspecting these 
premises to ensure compliance with food hygiene 
and safety regulations; and can take enforcement 

action where necessary. 
Also responsible for the registration and approval 

of animal feed and pet food manufacturing 
establishments. 

Local Authorities, as a “competent authority” 
in the context of European Food Safety and 

Food Hygiene regulation 
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Premises Registration and Approval  

16.5  Local Authorities are responsible for the registration of food retail and catering services.509 

The business must be registered within 28 days of trading as a food business. The Local Authority’s 

                                                                 

509 EC Regulation 852/2004; Food Hygiene (Scotland) Regulations 2006 

Remit First Instance Decision Making Body (Cont)  

 Responsible for the classification of live bi-valve 
mollusc production areas, and for the  audit and 

inspection of meat and game establishments, such 
as slaughterhouses; and can take enforcement 
action against these premises where necessary. 

Also responsible for the audit of other “competent 
authorities” to ensure compliance with the legal 

obligations placed on Member States of the EU to 
have consistent and effective official controls in 

place, and a national control plan for these 
activities.  

Food Standards Scotland, as a “competent 
authority” in the context of European Food 

Safety and Food Hygiene regulation 

Responsible for the audit and inspection of primary 
production farming establishments where there is 

also a Common Agricultural Policy audit; also 
responsible for the audit and inspection of primary 

production egg establishments; and can take 
enforcement action where necessary. 

The Scottish Government – Rural Payments and 
Inspections Directorate, as a “competent 

authority” in the context of European Food 
Safety and Food Hygiene Regulation; and 

European Animal By-Product Control 
Regulation 

Responsible for the approval of establishments 
which produce animal feed and pet food containing 

animal medicines. 

UK Department for Environment, Food and 
Rural Affairs – Veterinary Medicines 

Directorate, as a “competent authority” in the 
context of European Food Safety and Hygiene 

Regulation 

Responsible for the administration and payment of 
rural payments, grants and subsidies, in the 

European and Scottish context. 

The Scottish Government - Rural Payments and 
Inspections Directorate 

Responsible for the regulation of crofting in 
Scotland. 

The Crofting Commission 

Responsible for determinations relating to crofting. The Scottish Land Court 

Responsible for the regulation of the use and 
storage of silage, slurry and certain agricultural fuel 
oils; and is empowered to take enforcement action 
should pollution, or a risk of pollution, occur from 

such use or storage. 

The Scottish Environment Protection Agency 

Responsible for assessing applications for grants of 
Plant Breeders’ Rights. 

UK Department for Environment, Food and 
Rural Affairs – Animal and Plant Health Agency 
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environmental health services team will then be responsible for ensuring that the business 

complies with food safety and hygiene laws and is empowered to take enforcement action. These 

actions are detailed below at sections 16.10 -16.18  

16.6  Certain businesses require to apply for prior approval to operate.510 These  include premises  

where meat is processed, manufactured or prepared; where dairy, egg or fish products are 

manufactured; and some wholesalers and cold stores. 

16.7  In these cases, an application for approval as a Food Business Establishment must be 

obtained from the Local Authority or Food Standards Scotland. The approval must be obtained 

from Food Standards Scotland for slaughterhouses, cutting plants and game handling 

establishments, as a veterinarian official must also inspect these premises. Where an 

establishment falls under Food Standards Scotland’s remit and there are other ancillary premises 

attached, then these will usually also be approved by Food Standards Scotland. 

16.8  The Local Authority or Food Standards Scotland may refuse to issue approval if they believe 

that food and hygiene standards are not, or will not be, met. There is a right of appeal against 

refusal – this is to the Sheriff Court, within one month of receiving notice of the decision of the 

competent authority.511 This may result in a different decision being issued, or a direction that the 

Local Authority or Food Standards Scotland reconsiders its decision. 

16.9  There is an onward right of appeal to the Court of Session, should the Sheriff Court dismiss 

the appeal.512 

 

 

 

 

 

 

 

 

Food Audit, Monitoring and Inspections 

16.10  Most safety and hygiene inspections and audits of Food Business Establishments and food 

retail and catering businesses are carried out by Local Authorities. Inspectors from the Council’s 

environmental health services teams will inspect the premises to ensure that food safety and 

                                                                 

510 EC Regulation 853/2004, article 4(2) 
511 The Official Feed and Food Control (Scotland) Regulations 2009, regulation 12 
512 Ibid, regulation 13 

Approval of  Food Business Establishments – Redress Process 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

The Sheriff 
Court 

Hears appeals against 
refusal by the 

“competent authority” 
(Local Authority or Food 
Standards Scotland) to 

approve, or to withdraw 
or suspend approval of, 

a Food Business 
Establishment 

The Official 
Feed and 

Food Control 
(Scotland) 

Regulations 
2009 and EC 
Regulation 
853/2004 

Can result in the decision of the 
“competent authority” being 

considered incorrect and a 
determination that approval 

should be granted, or a 
direction that the competent 

authority reconsiders the 
application 

There is a right of 
appeal to the 

Court of Session 
against dismissal 
of an appeal by 

the Sheriff Court. 
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hygiene standards are being met. The Local Authorities are empowered to take enforcement 

action where a breach of the law, or a lapse in standards, has been found.513  

16.11  Certain establishments are inspected and audited by different authorities, however. Food 

Standards Scotland is the competent authority for the inspection of approved meat handling 

establishments, such as slaughterhouses and meat cutting plants.514 The Scottish Government 

Rural Payments and Inspections Directorate is responsible for the inspection and audit of primary 

production farms, where Common Agricultural Policy compliance audits are also carried out.515 

The Scottish Government is also responsible for the inspection of egg hygiene at primary 

production establishments.516  

16.12  Where a breach of food safety and hygiene standards is found, the relevant competent 

authority is empowered to take enforcement action against the establishment in question.517 In 

order to determine the action to take, the authority will have regard to its published enforcement 

policy and may take samples or photographs of food or equipment, take records from the business 

for inspection, or seize or detain food or equipment to obtain evidence to support its decision. 

There are three main types of Enforcement Notice that the authority can serve on the premises: 

Hygiene Improvement Notice 

16.13  This requires the business to take certain actions to comply with the law within a time (not 

less than 14 days) specified in the Notice.518 

Hygiene Emergency Prohibition Notice  

16.14  This is issued in emergencies, prohibiting the use of the premises as a whole or certain 

processes, types of use, or pieces of equipment, where they present an imminent risk of injury to 

health.519 Following service of such a Notice, the authority requires to apply to the Sheriff for a 

Hygiene Emergency Prohibition Order.520  This will allow the individuals affected to attend the 

court hearing.  

16.15 If the Sheriff is satisfied that the imminent health risk condition is fulfilled they shall impose 

the appropriate prohibition by such an Order.521 If an Emergency Prohibition Order is made there 

is a right of appeal to the Court of Session about that decision.522 

Remedial Action Notice 

16.16  This is similar to a Hygiene Emergency Prohibition Notice but can only be issued where 

specific requirements of the Community Hygiene legislation is being breached and it is limited to 

prohibition of specified equipment processes and areas rather than closure of the premises as a 

                                                                 

513 Food Hygiene (Scotland) Regulations 2006, regulation 5 
514 Ibid, regulation 4 
515 Ibid 
516 Ibid 
517 Food Hygiene (Scotland) Regulations 2006, regulation 5 
518 Ibid, regulation 6 
519 Ibid, regulation 8 
520 Ibid, regulation 8(2) and 8(7) 
521 Ibid, regulation 8(2) 
522 Ibid, regulation 21 
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whole.523 These notices do not require the demonstration of an immediate risk of injury to health 

and the notice does not require to be confirmed by the Sheriff Court. 

16.17  For notices other than Hygiene Emergency Prohibition Notices, there is a right of appeal to 

the Sheriff Court.524 This can result in the Notice being cancelled or the notice affirmed. There is an 

onward right of appeal should the initial appeal be dismissed, and this is to the Court of Session.525 

16.18  Furthermore, should the operator of a Food Business Establishment be convicted of a 

relevant food hygiene offence, then the Sheriff Court before which the operator was convicted can 

impose a Hygiene Prohibition Order if it is satisfied there is a risk of injury to health.526 There is a 

right to appeal against this decision to the Court of Session.527 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                 

523 Ibid, regulation 9 
524 Ibid, regulation 20 and 22 
525 Ibid, regulation 21 
526 Ibid, regulation 7 
527 Ibid, regulation 21 

Food Safety and Hygiene Enforcement Notices – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

The Sheriff 
Court 

Hears applications 
from competent 

authorities to impose a 
Hygiene Emergency 
Prohibition Order 

following service of a 
Hygiene Emergency 
Prohibition Notice. 

Food Hygiene 
(Scotland) 

Regulations 2006; 
EC Regulation 
178/2002; EC 

Regulation 
852/2004, 
Regulation 
853/2004 

Can impose an Order or 
determine that the Notice 

shall cease to have effect.  In 
the latter case the 

enforcement authority shall 
compensate the food 
business for any loss 

suffered through compliance 
with the Notice 

There is a right of 
appeal against the 

decision of the 
Sheriff Court to 
make the Order, 
to the Court of 

Session. 

The Sheriff 
Court 

Hears appeals against 
the imposition of 

Hygiene Improvement 
Notices and Remedial 

Action Notices by 
competent authorities 

Food Hygiene 
(Scotland) 

Regulations 2006; 
EC Regulation 
178/2002, EC 

Regulation 
852/2004, 
Regulation 
853/2004 

The Sheriff Court can 
confirm the Notice, or cancel 

the Notice 

There is an 
onward right of 

appeal to the 
Court of Session 
for any dismissal 
of an appeal by 

the Sheriff Court. 

The Court 
of Session 

Hears appeals against 
the decision of the 

Sheriff Court to impose 
a Hygiene Prohibition 

Order, after conviction 
of an offence against 

the hygiene 
regulations 

Food Hygiene 
(Scotland) 

Regulations 2006; 
EC Regulation 
178/2002, EC 

Regulation 
852/2004, 
Regulation 
853/2004 

 

The Court of Session may 
confirm or cancel the Order 

None. 
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Food Information 

16.19  The requirements for Food Business Establishments in relation to food information is 

contained in the Food Information (Scotland) Regulations 2014. The Food (Scotland) Act 2015 

introduced new requirements  in relation to compliance with food information law. The Act 

introduces a duty on Food Business Establishment operators to report any suspected breach  food 

information law  to Food Standards Scotland.528 This applies, for example, to both food that is 

produced by the business and food that is handled to be sold on by the business. It is an offence 

not to report a suspected breach to Food Standards Scotland. The “competent authority” which 

inspects the business will also check for compliance with food information laws and can take 

enforcement action.529 

16.20  The 2015 Act also empowers officers of the competent authority to serve Notice upon the 

Food Business Establishment operators and to seize or detain food where there has been a serious 

contravention of food information law.530 The matter must then be passed on to the Sheriff Court. 

The Sheriff Court can make any Order in relation to the food as it sees fit, including ordering its 

destruction, modification of the information, or return to the person in charge of it.531 The Sheriff 

can also refuse to make an Order, in which case the owner is entitled to compensation for the loss 

suffered as a result of depreciation in the value of the food.532 Legislation provides for arbitration 

to settle disputes regarding compensation.533 

 

 

 

 

 

 

 

 

Animal Feed and Pet Food 

16.21  The regulation on animal feed and pet food is also harmonised at European level.534 

Establishments which produce animal feed or pet food require to be registered with the relevant 

Local Authority, as the “competent authority”.535 Note that establishments which produce animal 

                                                                 

528 Food Safety Act 1990, s.15C 
529 Ibid, s.9 
530 Ibid, s.15B 
531 Ibid, s.15B(2)(b) 
532 Ibid, s.15B(16) 
533 Ibid, s.15B(17) 
534 EC Regulation 183/2005; EC Regulation 178/2002; implemented in Scotland by the Feed (Hygiene and 
Enforcement) (Scotland) Regulations 2005 
535 Feed (Hygiene and Enforcement) (Scotland) Regulations 2005, regulation 4 

Food Information– Redress Process 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

The Sheriff 
Court 

Hears applications from 
competent authorities to 

make an Order in 
relation to food alleged 

to contravene food 
information regulations, 

following service of a 
food information 

contravention notice 

Food Safety Act 
1990; Food 

(Scotland) Act 2015; 
Food Information 

(Scotland) 
Regulations 2014; 

EC Regulation 
1169/2011 and 

178/2002 

Can impose an Order as it 
sees fit, or refuse to and 
cancel the Notice. In the 

latter case the competent 
authority shall 

compensate the food 
business for any loss 

suffered by depreciation 
in value of the food 

None. 
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or pet feed with animal by-products are covered at sections 16.24 – 16.27 below. There is an 

additional requirement for establishments which produce animal feed containing additives or 

medicines. These establishments require approval from the Local Authority if the feed is to contain 

additives, or the Veterinary Medicines Directorate if the feed is to contain animal medicines (as 

the relevant competent authority, respectively).536 All of these establishments will be subject to 

inspection by Local Authority trading standards teams to ensure hygiene and animal feed safety 

standards are being met. 

16.22  There is a right of appeal against refusal to grant approval to an establishment, or to 

suspend or revoke registration or approval and this is to the Sheriff Court.537 

16.23  The Local Authority may also take enforcement action where this is deemed necessary.538 

This can involve issuing a Notice in the form of: a Feed Business Improvement Notice; or a Feed 

Business Emergency Prohibition Notice, both of which are similar to the provisions listed for food 

hygiene in sections 16.13 – 16.15 .539  Similar to the provisions for food hygiene, the authorised 

officer must then apply to the Sheriff for a Feed Business Emergency Prohibition Order to be 

issued.540   There is a right of appeal against a Feed Business Improvement Notice to the Sheriff 

Court, and onward to the Court of Session if the initial appeal is dismissed.541 Appeals against both 

Prohibition Orders and Emergency Prohibition Orders  are to the Court of Session.542 

                                                                 

536 The Veterinary Medicines Regulations 2013 
537 Feed (Hygiene and Enforcement) (Scotland) Regulations 2005, regulations 9, 11 and 13 
538 Ibid, regulation 16 
539 Ibid, regulations 18-22 
540 Ibid, regulation 22 
541 Ibid, regulation 18 
542 Ibid, regulation 19 

Animal Feed and Pet Food – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

The Sheriff 
Court 

Hears appeals against 
refusal by the competent 

authority (Local Authorities 
or the Veterinary Medicines 

Directorate) to approve a 
Food Business 

Establishment producing 
animal feed 

EC Regulation 
183/2005; Feed 

(Hygiene and 
Enforcement) 

(Scotland) Regulations 
2005; Veterinary 

Medicines Regulations 
2013 

Can result in the 
approval being 
granted, or a 

direction that the 
competent 
authority 

reconsiders the 
application 

There is a right of 
appeal to the 

Court of Session 
against dismissal 
of an appeal by 

the Sheriff Court. 

The Sheriff 
Court 

Hears appeals against the 
imposition of Feed Business 

Improvement Notices by 
competent authorities 

EC Regulation 183/2005; 
Feed (Hygiene and 

Enforcement) (Scotland) 
Regulations 2005 

Can result in the 
being revoked 

There is an 
onward right of 

appeal to the 
Court of Session. 

The Sheriff 
Court 

Hears applications from 
competent authorities to 
impose a Feed Emergency 
Prohibition order following 

service of a Feed Emergency 
Prohibition Notice 

EC Regulation 183/2005; 
Feed (Hygiene and 

Enforcement) (Scotland) 
Regulations 2005 

Can impose the 
Order or refuse to 
impose the Order 

There is a right of 
appeal against the 

decision of the 
Sheriff Court to 

make the Order, to 
the Court of 

Session. 
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Animal By-Products 

16.24  The law regarding the use of animal by-products is harmonised at European level.543 

Establishments which use or work with animal by-products are subject to a registration and 

approval process.544 The “competent authority” in terms of animal by-product control regulations 

is the Scottish Ministers, by way of the Scottish Government Rural Payments and Inspections 

Directorate (SGRPID).545 Animal by-products can be used to produce certain animal or pet feeds, 

hides and skins used for leather, wool, blood, and agricultural fertilisers or soil improvers based on 

animal waste. 

16.25  Establishments which use or work with animal by-products must register with, and obtain 

approval to operate from, the SGRPID.546 This allows for inspections to be carried out to ensure 

that standards under the control regulations are being met. Operators which are already 

registered and approved by a competent authority by virtue of the food safety and hygiene 

regulations, but which also deal with animal by-products, do not require to register and obtain 

approval.547 Further, establishments which carry out activities which generate animal by-products 

(which will not be used further), such as establishments where animals are kept, bred or otherwise 

taken care of, are not subject to the registration and approval process.548  

16.26  There is an appeal process, should the competent authority refuse to register an 

establishment, refuse to approve an establishment, or attach conditions on an approval.549 This is 

made to the SGRPID who will facilitate for an independent reporter to hear the appeal. The 

reporter will then make recommendations to the Scottish Ministers who make the final 

determination.  

16.27  The competent authority may also take enforcement action if it deems that standards 

under the control regulations are not being met.550 In the main, breach of these standards 

constitutes a criminal offence. However, there is an appeal route against the issue of a Prohibition 

Notice which has the effect of preventing the establishment from carrying out its operations. The 

appeal procedure is the same as an appeal against refusal to register or approve an establishment, 

and is subject to a final determination by the Scottish Ministers.551 

  

                                                                 

543543 EC Regulation 1069/2009, termed the “Control Regulations”; implemented in Scotland by the Animal By-
Products (Enforcement) (Scotland) Regulations 2013 
544 EC Regulation 1069/2009, articles 23-24 
545 Animal By-Products (Enforcement) (Scotland) Regulations 2013, regulation 3 
546 Ibid, Part 4 
547 EC Regulation 1069/2009, articles 23-24 
548 Ibid 
549 Animal By-Products (Enforcement) (Scotland) Regulations 2013, regulation 17 
550 Ibid, Part 6 
551 Ibid, regulation 17 
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Livestock Movement and Slaughter 

16.28  The movement of livestock is subject to regulatory requirements. EU law also mandates 

certain identification and records management for the keeping of livestock.  

16.29  European regulations also apply to the welfare of animals at the time of killing, and 

mandates “competent authorities” to regulate and licence slaughterhouses and those who are 

employed in the industry.552 

Movement 

16.30  The Scottish Ministers, by way of the Scottish Government Rural Payments and Inspections 

Directorate (SGRPID), are responsible for issuing General and Specific Licences which authorise the 

movement of animals throughout Scotland.553 The General Licence is a territorial licence and 

authorises, throughout Scotland, the movement of livestock – cattle, sheep, goats, other 

ruminating animals (with the exception of camelids) and swine – by anyone wishing to do so, 

subject to certain movements which are exempted from the requirements. The movement of 

animals to slaughter or for veterinary treatment, for example, do not require a licence for 

movement.554  

16.31  The General Licence has standard terms which, amongst others, mandate: sufficient 

identification of animals and record keeping; the inspection before movement for noticeable signs 

of disease; prior notification to and authorisation of movement from the SGRPID; and adherence 

with other regulatory requirements - for example, animal welfare law.555 The Scottish Ministers 

can also issue a Specific Licence in relation to named persons or on application by named persons, 

                                                                 

552 EC Regulation 1099/2009 
553 Animal Health Act 1981; Disease Control (Interim Measures) (Scotland) Order 2002 
554 Disease Control (Interim Measures) (Scotland) Order 2002, article 3 
555 Note that there are other specific requirements in relation to certain classes of animals, mandated by EU law; and 
in relation to pigs kept as pets, there is also a requirement to obtain a “pig walking licence” to take the animal on a 
walk – The Pigs (Records, Identifiation and Movement) (Scotland) Order 2011 

Animal By-Products – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

The 
Scottish 

Ministers 

Determine appeals, based on 
the recommendations of an 

independent reporter, 
regarding the registration 

and approval of 
establishments working with 

animal by-products, and 
enforcement action taken 

against them 

EC Regulation 
1069/2009; 
Animal By-
Products 

(Enforcement) 
(Scotland) 

Regulations 
2013 

The Scottish Ministers can 
dismiss the appeal, or can 
direct that registration or 
approval is granted, that 

conditions are removed or 
modified, and can direct 

that a Prohibition Notice is 
withdrawn 

None. 
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which authorises the movement of animals on specific terms.556 Failure to adhere to the terms of 

either type of licence can give rise to criminal liability. 

16.32  The Scottish Ministers reserve the right to refuse to issue a Specific Licence, or to revoke or 

vary its terms.557 The Ministers can also vary or suspend the General Licence in relation to specific 

named persons; or can vary or suspend specific authorisations under either licence in relation to 

any named person or specific group of animals.558  

16.33  A person aggrieved by a decision of the Scottish Ministers relating to the animal movement 

licences and authorisations under them, has the right to request the Scottish Ministers to review 

that decision.559 This must be requested within 21 days of receiving notice of the Ministers’ 

decision. The review will involve an official from SGRPID who was not involved in the original 

decision, and the aggrieved person will be afforded the opportunity to make representations to 

that official. The decision on review is final. 

Slaughter 

16.34  Slaughterhouses must be approved as Food Business Establishments by Food Standards 

Scotland, and this process is detailed above at sections 16.5 – 16.9. Additional requirements apply 

to the “licensing” of slaughterers. Minimum standards of competence and training are mandated 

by European regulations, and domestic regulations give effect to (and strengthen) these 

requirements.560 Food Standards Scotland is the “competent authority” in this regard, and is 

responsible for issuing “Certificates of Competence” to applicants.561 These are, in practice, 

licences which authorise slaughterers to practice. Applicants require to have undergone relevant 

training and to have a three year continuous clean record in regard to animal welfare law, 

amongst other requirements.562  

16.35  Food Standards Scotland reserves the right to revoke or suspend a Certificate as it sees 

fit.563 Food Standards Scotland is also empowered to take enforcement action against a 

slaughterhouse or specific slaughterer if it deems a breach of the regulations to have occurred. An 

Enforcement Notice can be issued which can mandate a person or operator to take specific steps 

to cease the breach of regulations, or to cease from continuing a certain activity or operations 

altogether, until the breach is remedied.564  

16.36  There is a right to appeal a decision of Food Standards Scotland in relation to Certificates of 

Competence for slaughterers, and against the issue of an Enforcement Notice in relation to 

slaughterers and/or slaughterhouses. These appeals are to the Sheriff Court, within 28 days of 

notice of the decision.565 The Sheriff Court can confirm the decision; quash it; modify it in any way; 

                                                                 

556 Ibid 
557 Ibid, article 8 
558 Ibid 
559 Ibid, article 8(4) 
560 EC Regulation 1099/2009; The Welfare of Animals at the Time of Killing (Scotland) Regulations 2012 
561 The Welfare of Animals at the Time of Killing (Scotland) Regulations 2012, regulation 4 
562 Ibid, regulation 8 
563 Ibid, regulation 13 
564 Ibid, Part 5 
565 Ibid, regulation 25 
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or remit the case to Food Standards Scotland for a fresh decision. This decision of the Sheriff is 

final.566 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Agriculture Support and Rural Development 

16.37  The Scottish Government’s Rural Payments and Inspections Directorate (SGRPID) is 

responsible for the payment of grants and subsidies to farmers and rural communities, including 

the administration of payments and support under the European Union’s Common Agricultural 

Policy (CAP). The SGRPID does this through its Scottish Rural Development programme and by 

working alongside other Scottish public authorities – such as Forestry Commission Scotland and 

Scottish Natural Heritage – to assess and administer grants and payments.  

 

 

 

                                                                 

566 Ibid 

Animal Movement and Slaughter – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

The Scottish 
Ministers - by 

way of the 
Scottish 

Government 
Rural Payments 

and 
Inspections 
Directorate 

view 

Can reconsider, on 
request, decisions taken 

in relation to General 
and Specific Animal 
Movement Licences 

Animal Health 
Act 1981; 
Disease 
Control 
(Interim 

Measures) 
(Scotland) 

Order 2002 

This can result in 
confirmation of the 

decision, or a different 
decision being taken; 
including to issue the 

licence, or to reinstate a 
licence or authorisation 

None. 

The Sheriff 
Court 

Hears appeals against 
decisions of Food 

Standards Scotland in 
relation to Certificates of 

Competence for 
slaughterers 

EC Regulation 
1099/2009; 

The Welfare of 
Animals at the 
Time of Killing 

(Scotland) 
Regulations 

2012 

The Sheriff Court can 
confirm the decision; 

quash it; modify it in any 
way; or remit the case to 
Food Standards Scotland 

for a fresh decision. 

None. 

Hears appeals against 
decisions of Food 

Standards Scotland in 
relation to Enforcement 

Notices issued to 
slaughterhouses and/or 

slaughterers 

EC Regulation 
1099/2009; 

The Welfare of 
Animals at the 
Time of Killing 

(Scotland) 
Regulations 

2012 

The Sheriff Court can 
confirm the decision; 

quash it; modify it in any 
way; or remit the case to 
Food Standards Scotland 

for a fresh decision. 
 

None. 
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Cross Compliance 

16.38  Recipients of most agricultural and rural grants and support must adhere to specific 

regulations in order to continue to receive that support. The majority of these regulations are 

harmonised at EU level, but in Scotland there are additional management standards – “Good 

Agricultural and Environmental Conditions” - that must be complied with in order to continue 

receiving support. This is termed “cross compliance”.567 The SGRPID arranges inspections of 

establishments to ensure that standards are being met. 

16.39  The European regulations relate to animal welfare, plant health, good environmental 

practice and good agricultural condition of land. Additional Scottish requirements relate to a 

variety of good agricultural and rural management practices, as well as compliance with other 

regulatory and legislative requirements under, for example, planning and waste management law. 

If a breach of these conditions is found, penalties can be applied which reduce (or in serious cases, 

stop) the payments available under the relevant scheme.568 It should be noted that a breach of the 

European or Scottish legislation could also give rise to criminal liability – for example, if animal 

welfare standards are extremely poor. 

Disputing a SGRPID Decision 

16.40  There is a standard dispute process for decisions of the SGRPID regarding agricultural and 

rural payments and support. Decisions regarding refusal of an application, a reduction in support, 

penalties applied, and recovery of payments can all be reviewed and appealed.  

16.41  In the first instance, the applicant must request a review of the decision.569 This can be 

done in writing to the local SGRPID Area Office within 60 days of the decision. This can result in 

confirmation or amendment of the original decision, or in a revocation and substitution with a 

new decision. The officer from the Area Office must provide a written report of the outcome 

within 60 days of the review. 

16.42  Should the applicant remain aggrieved by the decision after review, then there is a right to 

appeal to the Scottish Land Court.570 The appeal must be lodged within 60 days of receiving the 

written report of the review outcome. This can result in confirmation or amendment of the 

decision, or revocation of the decision and direction that a new or different decision is made. This 

decision is final.  
                                                                 

567 EC Regulation 1306/2013 
568 Common Agricultural Policy (Cross-Compliance) (Scotland) Regulations 2014, schedule 1 
569 Rural Payments (Appeals) (Scotland) Regulations 2015, regulation 5 
570 Ibid, regulation 8 

Examples of Agricultural and Rural Grants and Support Schemes 

The Basic Payment Scheme Less Favoured Area Support Scheme Land Managers Options 

Rural Priorities Scottish Suckler Beef Support  Scottish Upland Sheep Support 

New Entrants Scheme Crofting Agricultural Grant Scheme Agri-Environment Climate Scheme 

Small Farms Grant Scheme Forestry Grant Scheme 
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Agricultural Land 

16.43  The use of agricultural land in Scotland is, for the most part, regulated in line with other 

Scottish legislation – the owners of such land must conform to planning and environmental law, 

for example, regarding waste management and development management. However, additional 

regulations cover the change of use of agricultural land, and in particular, the change of use of 

uncultivated land for farming purposes. This is mandated by European Directives. Further 

regulations apply to the Crofting regions, and the designation of land as crofting land. 

Agricultural Land and Change of Use 

16.44  The Environmental Impact Assessment (Agriculture) (Scotland) Regulations 2006 give effect 

to the European law in Scotland, and limit large scale restructuring projects, and  activities which 

can be carried out on uncultivated and natural land, where these are likely to have a significant 

impact upon the environment.571 Such activities would include, for example, the introduction of a 

                                                                 

571 EC Regulation 85/337; implemented in Scotland by the Environmental Impact Assessment (Agriculture) (Scotland) 
Regulations 2006 

Agricultural Support and Rural Development – Redress Process 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

Scottish 
Governme

nt Rural 
Payments 

and 
Inspections 
Directorate 
(SGRPID) – 

Internal 
Review 

Conducts reviews, as 
requested, of decisions 

made regarding 
payments of 

agricultural and rural 
grants and support, 

and associated 
penalties in line with 

cross compliance 
requirements 

Common Agricultural Policy 
(Direct Payments etc.) 
(Scotland) Regulations 

2015; Common Agricultural 
Policy (Cross-Compliance) 

(Scotland) Regulations 
2014; Rural Payments 
(Appeals) (Scotland) 

Regulations 2009; and other 
Scottish Regulations; and  
EU Regulation 1306/2013 
and others regarding the 

financing, management and 
monitoring of the common 

agricultural policy 

This can result in 
confirmation of the 

original decision, 
amendment of the 

decision, or 
revocation and 

substitution with a 
new decision 

There is an 
onward right of 

appeal to the 
Scottish Land 

Court. 

The 
Scottish 

Land Court 

Hears appeals against 
decisions, on review, 

of the SGRPID 
regarding payments of 
agricultural and rural 
grants and support, 
and penalties in line 

with cross compliance 
requirements 

As above 

This can result in 
confirmation of the 

original decision, 
amendment of the 

decision, or 
revocation and 

substitution with a 
new decision, or 

direction for a new 
decision to be 

made 

None. 
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grazing herd on natural, uncultivated land; the ploughing of unimproved land; or the drainage of 

wetlands.  

16.45  The Scottish Government Rural Payments and Inspections Directorate (SGRPID) takes the 

lead on behalf of the Scottish Ministers, in assessing applications for such activities.572 The onus is 

on the land owner to assess whether the land upon which the activity is planned would come 

within the remit of the legislation and to submit an application as required.  SGRPID works closely 

with Scottish Natural Heritage, the Scottish Environment Protection Agency and Historic 

Environment Scotland, among other bodies, in deciding whether to grant consent for the 

activities. SGRPID may grant the consent to carry out the activity, or refuse consent, and reserves 

the right to attach any conditions as it sees necessary.573 

16.46  There is a right of appeal for the aggrieved applicant against a decision of SGRPID to refuse 

consent, or to grant conditions to a consent it has granted.574 The Scottish Ministers can decide 

the form of appeal, depending on the circumstances of the case. Straightforward appeals can be 

made in writing within 3 months of the decision to the Scottish Ministers, or evidence can be 

heard at an informal hearing, and more complex cases can be subject to an inquiry.575 The hearing 

and inquiry processes will be facilitated by an independent reporter who will then submit a report 

with recommendations to the Scottish Ministers for a final decision. 

16.47  There is a further right of appeal against the decision of the Scottish Ministers on appeal. 

Any interested party may appeal this decision. The appeal is to the Sheriff Court.576 The Sheriff 

Court may confirm the decision, set the decision aside, or direct that the Scottish Ministers make a 

fresh decision. 

  

                                                                 

572 Environmental Impact Assessment (Agriculture) (Scotland) Regulations 2006, regulation 8 
573 Ibid, regulation 15 
574 Ibid, regulation 17 
575 Ibid, regulation 19 
576 Ibid, regulation 20 

Agricultural Land (Environmental Impact Assessments) – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

The 
Scottish 

Ministers 
(or 

delegated 
person 

carrying 
out the 

appeal on 
their 

behalf) 

Hear appeals from 
applicants regarding 
decisions taken by 
SGPRID on consent 
and any conditions 

attached for changes 
of activities on 

agricultural land 

Environmental Impact 
Assessment (Agriculture) 

(Scotland) Regulations 
2006; EC Directive 85/337  
on the assessment of the 

effects of certain public and 
private projects on the 

environment, as amended 

The Scottish 
Ministers can 
confirm the 

decision, or can 
revoke or vary any 
conditions and/or 

overturn the 
original decision 

There is an 
onward right of 

appeal for 
applicants and any 

other interested 
parties, against 

the decision of the 
Scottish Ministers, 

to the Sheriff 
Court. 
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Nitrate Vulnerable Zones 

16.48  The Scottish Government is mandated by EU law to limit the amount of nitrate in drinking 

water. It does this by designating certain areas as Nitrate Vulnerable Zones, which are areas that 

drain into waters polluted by nitrates, or waters which are at risk of becoming polluted by 

nitrates.577 Designation requires all farmers whose land comes within a zone to abide by the 

Nitrates Action Programme. Compliance with the programme is necessary as part of the cross-

compliance measures in order to receive subsidies and support, as described at sections 16.37 – 

16.39, above. 

16.49  The Scottish Government Rural Payments and Inspections Directorate (SGRPID) is 

responsible for ensuring compliance with the Nitrates Action Programme, and is empowered to 

take enforcement action if it finds a farm to be in breach.578 The SGRPID may serve a Notice upon 

the occupier of the land if it believes that a breach has occurred. The Notice can require the 

occupier to carry out certain works, to take certain precautions, or to take any other steps to 

remedy or prevent continued breach of the Action Programme. The Notice must also specify a 

period within which the action must be taken.  

16.50  The occupier can appeal, within 28 days of receipt of the Notice, to the Scottish Land 

Court.579 This can be on the grounds that there has been no breach of the Action Programme, or 

that the requirements in the Notice are unnecessary, inappropriate or inadequately specified. The 

occupier can also appeal against the period allowed for action to be taken.580  

16.51  The Scottish Land Court can dismiss the appeal, or can direct the SGRPID to withdraw the 

Notice, modify it in any way, or allow an extension to the period for action. 

 

                                                                 

577 Action Programme for Nitrate Vulnerable Zones (Scotland) Regulations 2008 
578 Ibid, regulation 28 
579 Ibid, regulation 29 
580 Ibid 

Agricultural Land (Environmental Impact Assessments) – Redress Processes (continued) 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

The Sheriff 
Court 

Hears appeals from 
applicants and any 

other interested 
parties against the 

decisions of the 
Scottish Ministers (or 

delegated person)  
after first stage appeal, 

regarding consents 
and conditions for 
changes in use of 
agricultural land 

Environmental Impact 
Assessment (Agriculture) 

(Scotland) Regulations 
2006; EC Directive 85/337 
on the assessment of the 

effects of certain public and 
private projects on the 

environment, as amended 
 

The Sheriff Court 
can dismiss the 

appeal, or set aside 
the decision and 
direct that the 

Scottish Ministers 
make a fresh 

decision 

None. 
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Crofting 

16.52  Crofting is a form of land tenure and agricultural food production unique to Scotland’s 

crofting regions. It is regulated by the Crofting Commission which exercises executive and 

administrative functions on behalf of the Scottish Ministers.581 In particular, the Commission takes 

decisions regarding: 

 Registration of crofts or common grazings in the Crofting Register 

 Apportionment of common grazings land 

 Assignation of crofting tenancies 

 “De-crofting” and the removal of land from a crofting tenure 

 Division, enlargement and exchange of crofting land 

 Letting, sub-letting and short-term lets of crofting land by crofting landlords 

 The creation of new crofts and crofting land 

12.63  The Crofting Commission is itself supervised by the Scottish Land Court which can also, on 

application, make decisions in relation to crofts and crofting land.582 The Scottish Land Court has 

no jurisdiction, however, to deal with cases involving succession, apportionment of common 

grazings or “de-crofting”,  which are exclusively within the jurisdiction of the Crofting Commission. 

The Scottish Land Court is also the appellate body for hearing appeals against decisions of the 

Crofting Commission, apart from cases involving the aforementioned exclusions.583  

12.64  There are no appeal rights in respect of first instance decisions of the Scottish Land Court in 

relation to Crofting, and there are no further rights of appeal from the Scottish Land Court 

following an appeal from a Crofting Commission decision. 

 

 

                                                                 

581 Crofters (Scotland) Act 1993 
582 Ibid; for example, to determine the extent of a croft, to determine fair rent for a croft, to authorise a crofter to 
acquire a heritable title to his croft from his landlord, and to determine rights of access 
583 Ibid, s.52A among other provisions 

Nitrates Action Programme – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

The 
Scottish 

Land Court 

Hears appeals against 
Notices issued by the 

Scottish Government Rural 
Payments and Inspections 
Directorate (SGRPID), in 

relation to Nitrate 
Vulnerable Zones 

Nitrate Vulnerable 
Zones (Scotland) 
Regulations 2008 

The Scottish Land Court 
can dismiss the appeal; 

or can direct the SGRPID 
to withdraw the Notice, 
modify it, or extend the 

period allowed for 
compliance 

None. 
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Silage, Slurry and Agricultural Fuel Oil 

12.65  The use and storage of silage, slurry and certain agricultural fuel oils is regulated by the 

Scottish Environment Protection Agency (SEPA), to ensure minimum risk of pollution to inland or 

coastal waters. SEPA is empowered to take enforcement action if it deems there is a risk of 

pollution by silage, slurry or fuel oils, or if pollution has occurred. It does this by issuing a Notice on 

the occupier of the land.584 

12.66  The Notice can require the occupier to take any action, or to carry out works, that SEPA 

deems necessary to reduce the risk of pollution or to stop the pollution of inland or coastal waters 

by the substances covered by the regulations.585 The Notice can also require the occupier to 

implement a Farm Waste Management Plan, which is recommended as good practice in Codes of 

Practice issued by the Scottish Government.586 The Notice must specify a period in which the 

action is to be taken. 

12.67  The regulations provide for a right of appeal against the issue of a Notice by SEPA.587 The 

requirements and the period allowed for compliance can both be appealed. This is to the 

Directorate for Planning and Environmental Appeals (DPEA), who will then make 

recommendations to the Scottish Ministers for a final determination. The appellant must notify 

SEPA of the appeal. The appellant has the right to request a public hearing before an independent 

reporter.588 The DPEA conducts an investigation before making recommendations to the Scottish 

Ministers. The Scottish Ministers can dismiss the appeal, or can direct that SEPA withdraw the 

Notice, modify it, or extend the period for compliance. 

 

 
                                                                 

584 Control of Pollution (Silage, Slurry and Agricultural Fuel Oil) (Scotland) Regulations 2003, regulation 8 
585 Ibid 
586 Control of Pollution Act 1974, s.51(1) 
587 Control of Pollution (Silage, Slurry and Agricultural Fuel Oil) (Scotland) Regulations 2003, regulation 9 
588 Ibid 

Crofting – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

The 
Scottish 

Land Court 

Hears appeals against 
decisions of the Crofting 

Commission (but not about 
succession, apportionment 

of common grazings, or 
“de-crofting”) 

Crofters (Scotland) 
Act 1993; Crofting 
Reform (Scotland) 

Act 2010 

The Court may dismiss 
the appeal, or vary, 
annul or recall any 

decision of the Crofting 
Commission in part or in 

whole, and can make 
any other order as it 

sees fit 

None. 
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Plant Varieties and Seeds  

12.68  The Animal and Plant Health Agency, of the UK Department for Environment, Food and 

Rural Affairs, is responsible for assessing applications for grants of Plant Breeders’ Rights (PBRs).589 

PBRs are issued to breeders of plants who have developed new varieties for agricultural, 

horticultural or ornamental use. Holding PBRs grants the exclusive rights to use, breed, sell, import 

and export, stock and further develop the plant, as well as the right to grant permission to others 

to do so and to charge royalties in this respect. The Animal and Plant Health Agency decide 

whether or not to grant  PBRs. There is a right of appeal against a decision to grant or not to grant 

PBRs, and this is to the Plant Varieties and Seeds Tribunal.590 There is an onward right of appeal to 

the Court of Session against the Tribunal’s decision, but only on a point of law.591 

 

 

 
 

                                                                 

589 Plant Varieties Act 1997, s.1 
590 Ibid, s.26 
591 Ibid, s.45 

Silage, Slurry and Fuel Oils – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

The 
Scottish 

Land Court 

Determines appeals, based 
on recommendations from 

the Directorate for Planning 
and Environmental Appeals 
(DPEA) or an independent 

reporter after a public 
hearing, regarding the use 

and storage of silage, slurry 
and agricultural fuel oil 

Control of 
Pollution Act 

1974; Control of 
Pollution (Silage, 

Slurry and 
Agricultural Fuel 
Oil) (Scotland) 

Regulations 2003 

The Scottish Ministers 
can dismiss the appeal; 

or can direct the 
Scottish Environment 
Protection Agency to 
withdraw the Notice, 

modify it, or to extend 
the period for 

compliance 

None. 

Plant Varieties and Seeds – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

The Plant 
Varieties 

and Seeds 
Tribunal 

Hears appeals against 
decisions of the Animal and 

Plant Health Agency 
regarding Plant Breeders’ 

Rights 

Plant Varieties Act 
1997 

Can dismiss the appeal, 
or allow it, revoking the 
Plant Breeders’ Rights 

or directing that they be 
granted 

There is a limited 
onward right of 
appeal, to the 

Court of Session, 
on a point of law 

only. 
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SGRPID -  
Agriculture and Rural 

Payments and Support 

Agricultural & 
Rural 

Payments  -
Internal 
Review 

Sheriff Court 

Internal 
Review 

 
Scottish Land 

Court 

Second 
Tier 

Appeal 

Second 
Tier 

Appeal 

DEFRA – Animal and Plant 
Health Agency 

Scottish Government 
Rural Payments & 

Inspection Directorate  
(SGRPID) as a 

“Competent Authority” 

UK Department for 
Environment, Food and 
Rural Affairs (DEFRA) – 
Veterinary Medicines 

Directorate as  a 
“Competent Authority” 

Local Authorities as  a 
“Competent Authority” 

Food Standards Scotland 
as a “Competent 

Authority” 

Scottish Environment 
Protection Agency 

Scottish 
Ministers  

Plant Varieties 
and Seeds 
Tribunal 

Crofting Commission 

Court of 
Session 

Arbitration 

 

 

Initial Decision Making Body 

First Tier Complaint/Review/Appeal Body 

Second Tier Complaint/Review/Appeal Body 

Third Tier Complaint/Review/Appeal Body 

Route of Complaint/Review/Appeal 

Body can take independent action 

Regulatory/Oversight Body 

Alternative Methods of Dispute Resolution (ADR) 

Route of ADR 
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17.1  This chapter focuses on the police, including complaints against the police; legal services; the 

criminal injuries compensation scheme; and prisons. In the main, this area relates to devolved 

matters – with the emergency services being a devolved matter, and Scotland having its own legal 

system and arrangements therein. There are exceptions, however: the Criminal Injuries 

Compensation Authority is a UK-wide organisation; a number of police services operate on a UK-

wide basis; and the Assisted Prison Visitors Unit is a UK-wide service which operates on behalf of 

the Scottish Prison Service in Scotland. This chapter will also consider the regulation and oversight 

of the provision of legal services in Scotland. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

The Police Service, Legal Services & Prisons 

2015 

Chapter 17 

 
 

 

First Instance Decision Making Body 

Scotland’s national police service is responsible for 
the policing of Scotland 

Police Scotland 

The Scottish Police Authority 

The SPA maintains policing, promotes policing 
principles and continuous improvement of policing, 

and holds the Chief Constable to account for the 
policing of Scotland. 

Scottish Legal Aid Board 
The Scottish Legal Aid Board is responsible for 

assessing applications for legal assistance and legal 
aid for eligible persons with a legal difficulty 

Criminal Injuries Compensation Authority 

The Criminal Injuries Compensation Authority is 
responsible for assessing applications for the award 

of compensation to blameless victims of violent 
crime 

Assisted Prison Visitors Unit 
The Assisted Prison Visitors Unit assesses 

applications for financial assistance in order to visit 
relatives in prison 

Remit 

The Scottish Legal Complaints Commission 
The SLCC is the complaint handling body for 

complaints against legal practitioners in Scotland 
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Scotland’s Policing  

17.2  The Police Service of Scotland (Police Scotland) was established by the Police and Fire 

Reform (Scotland) Act 2012 and became operational on 1st April 2013.  Police Scotland is an 

amalgamation of the eight former regional police forces, the Scottish Crime and Drug Enforcement 

Agency and the Scottish Police Services Authority. The Act also established the Scottish Police 

Authority (SPA) and the Police Investigations and Review Commissioner for Scotland (PIRC).  

Complaints about the Police in Scotland 

17.3  The definition of a police complaint is: “a statement expressing dissatisfaction about an act 

or omission by Police Scotland or by a person who, at the time of the act or omission, was a 

person serving with the police.”592  Complaints can relate to maladministration, an organisation’s 

policies and procedures, or allegations of misconduct by police officers and staff.593 A complaint 

should be made to the Chief Constable and if a complainer is dissatisfied with the response they 

can refer the complaint to the Police Investigations and Review Commissioner who can undertake 

a review of how the complaint was handled.594 The Commissioner can direct the police to 

reconsider the complaint and may make recommendations to the police.   

Complaints about Police Scotland, its staff, and officers of Chief Superintendent rank or below  

17.4  Police Scotland will at first attempt to resolve matters through local resolution but may need 

to investigate the matter further by taking formal statements from the complainer and any 

officers involved.  

17.5  Where a complaint includes an inference of criminality by an officer, or that an officer has 

breached the standards of professional behaviour (misconduct), the complaint will be subject to a 

thorough investigation.  For criminal matters, this investigation is undertaken by the Crown Office, 

and for misconduct by the designated Deputy Chief Constable through the Police Professional 

Standards Unit.  Following investigation the complainer will be informed whether the officer(s) 

involved have been convicted of a criminal offence and/or been subject to a sanction through the 

police conduct regulations. 

Complaints about the Scottish Police Authority, its staff, and officers of Assistant Chief Constable 

rank or above 

17.6  The Scottish Police Authority (SPA) handles complaints about its own policies and 

procedures, its own staff and board members, and also senior officers of Police Scotland, from 

Assistant Chief Constable to  Chief Constable.  

17.7  Complaints about SPA staff or policies and procedures will be dealt with by the SPA 

complaints team. An informal resolution will be sought initially, but this can be escalated if the 

matter cannot be resolved informally. This can result in a review or change in procedure or policy, 

the referral of a member of staff to internal disciplinary procedures, or an apology being offered. 

                                                                 

592 The Police, Public Order and Criminal Justice (Scotland) Act 2006, s.34 
593 Ibid, Part 1, Chapter 2 
Note however, that allegations against police officers of a criminal nature should be reported to the Chief Constable 
and will be automatically referred to the Crown Office and Procurator Fiscal Service.  
594 The Police, Public Order and Criminal Justice (Scotland) Act 2006, s.33 
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17.8  As with other ranks, where a complaint includes an inference of criminality by an senior 

officer, or alleges that a senior officer has breached the standards of professional behaviour 

(misconduct), the complaint will be subject to a thorough investigation.  This investigation will be 

undertaken by the Crown Office for criminal matters, , and for misconduct by the SPA or the PIRC.  

Following investigation the complainer will be informed whether the officer(s) involved have been 

convicted of a criminal offence and/or been subject to a sanction through the police misconduct 

regulations. 

Police Misconduct 

17.9  Where an officer of the rank of Chief Superintendent or below has breached the standards of 
professional behaviour, including any criminal matters, the Designated Deputy Chief Constable will 
(through the Police Professional Standards Unit) investigate whether there is evidence of 
misconduct or gross misconduct.595  Gross misconduct can lead to the officer’s dismissal from the 
service. 

17.10  Should the investigation find evidence of misconduct or gross misconduct a Misconduct 
Hearing will hear the evidence and decide whether the officer should receive a sanction or be 
cleared.  The sanctions include a warning; a written warning; demotion in rank; or dismissal.  The 
officer can appeal to a high ranking officer and if the sanction was dismissal or demotion in rank 
the officer can also then appeal to the Police Appeals Tribunal.596 

17.11  For officers of the rank of Assistant Chief Constable to Chief Constable the SPA will consider 
breaches of the standards of professional behaviour, including any criminal matters.597  They can 
refer the case to the PIRC for investigation and should there be evidence of misconduct or gross 
misconduct a Misconduct Hearing will hear the evidence and decide whether the officer should 
receive a sanction or be cleared.  The sanctions include a warning; a written warning; or dismissal.  
The officer can appeal to the SPA and if the sanction was dismissal the officer can also then appeal 
to the Police Appeals Tribunal.598 

The Police Appeals Tribunal 

The Police Appeals Tribunal hears appeals from police officers aggrieved at the outcome of a 
Misconduct Hearing which has resulted in their demotion in rank, or dismissal.599 The Tribunal can 
confirm the decision of the Misconduct Hearing, or it can substitute it with a less severe 
decision.600 This can include reinstatement. 

UK-wide Police Services  

17.12  There are a number of UK-wide police organisations, which operate in Scotland. These 
include: the British Transport Police; Civil Nuclear Constabulary; and the Ministry of Defence 
Police. Complaints regarding these organisations and their staff and officers should be made 
directly to the organisations themselves. They are, however, subject to the same review 
procedures by the PIRC if the complaints relates to an incident in Scotland.  

                                                                 

595 Police Service of Scotland (Conduct) Regulations 2014 
596 The Police, Public Order and Criminal Justice (Scotland) Act 2006, s.56 
597 Police Service of Scotland (Senior Officers) (Conduct) Regulations 2013 
598 The Police, Public Order and Criminal Justice (Scotland) Act 2006, s.56 
599 Ibid, s.56 
600 Ibid, s.58 
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Unsatisfactory Complaint Handling by Police Scotland, the Scottish Police Authority or UK-wide 
Police Services 

17.13  Complainers should be notified by the relevant police complaint handling body that there is 
a right to request a review of the way their complaint was handled if they are unsatisfied. Third 
parties who have been affected by the way a complaint was handled also have the right to request 
a review. This is to the PIRC. The PIRC can conduct a Complaint Handling Review in cases where it 
is alleged that the police service mishandled a complaint or did not resolve a complaint 
satisfactorily. 

 

  Police Services – Redress Processes 

Forms of Redress 
Onward Appeal or 

Review 
Body Remit Legislative Basis 

Police 
Scotland 

Deals with initial 
complaints about Police 
Scotland, its officers and 

staff, and conduct of 
officers of Chief 

Superintendent rank or 
below.  

Police, Public Order 
and Criminal Justice 
(Scotland) Act 2006; 

Police and Fire 
Reform (Scotland) 
Act 2012; Police 

Service of Scotland 
(Conduct) 

Regulations 2014 

Can result in a 
change of policy or 

procedure, an 
apology or referral 

of allegations of 
misconduct or 

gross misconduct 
to a Misconduct 

Hearing 

The public can refer a 
complaint they believe 

has been 
unsatisfactorily handled 

to the Police 
Investigations & Review 

Commissioner. Some 
allegations of 

misconduct may 
proceed to a 

Misconduct Hearing. 

Scottish 
Police 

Authority 
(SPA) 

Deals with initial 
complaints about the SPA 
& its staff, and conduct of 
officers of Assistant Chief 

Constable to Chief 
Constable.  

Hears referrals from the 
Complaints Team 

regarding certain level of 
alleged cases of 

misconduct by officers of 
Assistant Chief Constable 
rank and above. The SPA 
decides if there is a case 
to answer, and can then 

refer on to the Police 
Investigations and Review 

Commissioner. 
If the Commissioner 

refers an allegation back 
to the SPA then they 

must decide whether to 
investigate. 

Police and Fire 
Reform (Scotland) 
Act 2012; Police 

Service of Scotland 
(Senior Officers) 

(Conduct) 
Regulations 2013 ; 
Police Service of 

Scotland (Conduct) 
Regulations 2014 

Can result in a 
change of policy or 

procedure, an 
apology or referral 

of allegations of 
misconduct or gross 

misconduct to a 
Misconduct Hearing 

Some allegations of 
misconduct may 

proceed to a 
Misconduct Hearing. 
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Police Services – Redress Processes (Continued) 

Forms of 
Redress 

Onward Appeal 
or Review 

Body Remit 
Legislative 

Basis 

Police 
Investiga
tions and 
Review 

Commiss-
ioner 
(PIRC) 

Can review how a complaint made 
against the police was handled if the 

complainer remains dissatisfied 
following the police response.  

Can receive referrals from the SPA 
about misconduct or gross misconduct 
of senior officers of Police Scotland and 
if it assesses that if proved this would 
amount to gross misconduct the PIRC 
must investigate. If the PIRC believes 

the conduct, if proved, would amount to 
misconduct then the PIRC may 

investigate or refer back to the SPA. 

As above 

Can result in a 
change of policy 
or procedure, an 

apology or 
referral of 

allegations of 
misconduct or 

gross 
misconduct to a 

Misconduct 
Hearing 

Some allegations 
of misconduct may 
be referred back to 

the SPA and may  
proceed to a 
Misconduct 

Hearing. 

Misconduct 
Hearing 

Deals with  referrals from the Deputy 
Chief Constable or SPA regarding 

alleged cases of misconduct or gross 
misconduct 

As above 

Can result in 
disciplinary 
action being 
taken against 

the officer, 
including 
dismissal 

There is a right of 
appeal against the 

decision of the 
Hearing to a higher 
ranking officer or 
to the SPA, in the 
case of officers of 
the rank of ACC or 

above. Officers 
may appeal to the 

Police Appeals 
Tribunal if they are 
to be dismissed or 
reduced in rank. 

Police 
Appeals 
Tribunal 

Hears appeals by officers who are to be 
dismissed or reduced in rank, as a result 

of a misconduct hearing 

As above; and 
The Police 

Appeals 
Tribunal 

(Scotland) 
Rules 2013 

Can result in 
replacement of 
the disciplinary 

action with a  
less severe 
decision, 
including 

reinstatement  

None. 
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The Scottish Legal Aid Board 

17.14  The Scottish Legal Aid Board (SLAB) is the agency responsible for the assessment and 

payment of legal aid and costs of legal advice and assistance601 to those eligible for financial 

assistance with a legal problem.602 SLAB carries out financial assessments to determine whether 

legal aid or advice and assistance603 is available and will pay the costs of advice and assistance and, 

in some cases representation in court and certain tribunals604 (through legal aid), to those who 

would otherwise be unable to afford to do so. 

17.15  Advice and assistance is granted by the solicitor but SLAB authorises increases in cost limits 

which otherwise apply.  With legal aid, after its assessment, SLAB will inform the applicant via their 

solicitor whether they are eligible for legal aid. If this is refused, there is a right to request a 

review. This applies to both civil and criminal legal aid.605 The review is carried out internally by 

SLAB. This can result in a different decision being reached. If the applicant remains aggrieved, they 

can raise judicial review proceedings.   With advice and assistance, although there is no statutory 

right of review of any refusal of an increase in authorised expenditure, SLAB has established a 

reconsideration procedure, and if the issue remains unresolved, a refusal decision can be subject 

to judicial review. 

17.16  In civil legal aid cases, opponents may “make representations” with regard to the other 

party’s claim for legal aid, including that the award of legal aid is an unreasonable use of public 

funds. This may affect the party’s claim for legal aid.606 

 

 

 

 

 

 

 

 

 

 

                                                                 

601 Known as advice and assistance 
602 Legal Aid (Scotland) Act 1986 
603 Although with advice and assistance, it is the client’s solicitor who makes the initial assessment and the SLAB 
assessment is a back-check 
604 In some cases civil legal aid is available for proceedings in the Lands Tribunal for Scotland, the Employment Appeal 
Tribunal and the Proscribed Organisations Appeal Commission. See: Legal Aid (Scotland) Act 1986, s.13 and Parts I and 
II of Schedule 2 
605 Legal Aid (Scotland) Act 1986 ss.24(5) and 14(3); Civil Legal Aid (Scotland) Regulations 2002; Criminal Legal Aid 
(Scotland) Regulations 1996 
606 Civil Legal Aid (Scotland) Regulations 2002, Regulation 8 

Scottish Legal Aid Board – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

Scottish 
Legal Aid 
Board – 
Internal 

Reconsider
ation 

Undertakes reviews of decisions 
regarding eligibility for civil and 

criminal legal aid.  Also 
reconsiders the refusal of 

increases in advice and 
assistance authorised 

expenditure 

Legal Aid 
(Scotland) 
Act 1986 

Can result in confirmation 
of the original decision, or 
a different decision being 

reached 

None. 
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The Criminal Injuries Compensation Authority 

17.17  The Criminal Injuries Compensation Authority (CICA) is an agency of the UK Government, 

but is funded jointly by the UK and Scottish Governments. It administers and awards 

compensation to blameless victims of violent crime throughout Scotland, England and Wales.607 

The authority operates a time limit for applications of two years since the date of the crime, but 

this can be extended in exceptional circumstances.  

Appeals 

17.18  The decision of the CICA on an application, and the amount of the award, are subject to a 

right of appeal. This is to the UK First-tier Tribunal (Criminal Injuries Compensation Chamber).608 

The Tribunal can decide to uphold the CICA’s decision; it can increase or reduce the award; or it 

can remit the case to the CICA for a fresh decision. 

17.19  There is no onward appeal against the decision of the Tribunal, but an aggrieved party 

could raise Judicial Review proceedings.609 

 

 

 

 

 

 

 

 

Prisons 

17.20  Complaints about prisons in Scotland come within the remit of the Scottish Public Services 

Ombudsman.610 They must first go through the internal complaints process of the Scottish Prison 

Service before the SPSO can consider them. However, there exists a UK-wide scheme to help those 

on low incomes with the cost of visiting relatives who are in prison, and this scheme operates a 

distinct appeal process. 

The Assisted Prison Visitors Unit (APVU) 

17.21  The APVU operates across the UK to provide financial assistance to relatives of prisoners to 

enable them to visit them in prison.611 The scheme normally allows close relatives on a low income 

                                                                 

607 Criminal Injuries Compensation Act 1995 
608 Ibid 
609 For further information, see: Chapter 3 – Judicial Review 
610 Scottish Public Services Ombudsman Act 2002 
611 Prison Service Order 4405 

Criminal Injuries Compensation – Redress Process 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

UK First-tier 
Tribunal 
(Criminal 
Injuries 

Compensation 
Chamber) 

Hears appeals against 
decisions of the Criminal 
Injuries Compensation 

Authority regarding eligibility 
and amount of award for 

criminal injuries 
compensation 

Criminal 
Injuries 

Compensation 
Act 1995 

Can result in the appeal 
being dismissed; an 

increase or decrease in 
the amount awarded; or 
the case being remitted 

to the Authority for a 
fresh decision 

None. 
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to claim for a visit every 14 days, although in exceptional circumstances – such as the prisoner 

becoming seriously ill – this limit can be relaxed. The APVU makes an eligibility assessment, based 

on the applicant’s income. If the APVU rejects a claim for an assisted visit, there is a right of 

appeal. This is an internal appeal, which will involve the reconsideration of the application by an 

official who was uninvolved in the original decision.612 

 

 

 

 

 

 

 

Regulation and Oversight of Legal Services 

17.22  The Scottish Legal Complaints Commission (SLCC) was established by the Legal Profession 

and Legal Aid (Scotland) Act 2007. The SLCC is the complaint handling body for complaints against 

legal practitioners in Scotland. Legal practitioners include: solicitors, advocates, commercial 

attorneys and conveyancers. The SLCC can only accept complaints within one year of the issue 

arising, unless it is deemed unreasonable for the complainer to have known of the issue within 

that time limit. Furthermore, the SLCC can only accept complaints if the issue has first been 

brought up with the professional or firm concerned and they have had a chance to remedy the 

issue. 

Complaints about legal practitioners can relate to two issues: conduct; service; or a combination of 

both. 

Conduct 

17.23  Conduct complaints are those which relate to a legal practitioner’s “fitness to practice”, 

including the individual’s behaviour or actions outside work. These complaints are routed through 

the SLCC to the body responsible for the regulation of the legal practitioner. These are: the Law 

Society of Scotland, the Faculty of Advocates and the Association of Commercial Attorneys. These 

organisations will then conduct investigations into the legal practitioner’s fitness to practice. 

Service 

17.24  Service complaints relate to the quality of work provided by the legal practitioner. These 

complaints are investigated directly by the SLCC.  

 

                                                                 

612 Ibid 

Prisons – Redress Processes 

Forms of Redress 
Onward Appeal or 

Review 
Body Remit 

Legislative 
Basis 

Assisted 
Prison 

Visitors Unit 
– Internal 

Review 

Undertakes reviews on 
request of initial decisions 

regarding eligibility for 
financial assistance to 

visit a relative in prison 

Prison Service 
Order 4405 

Can result in 
confirmation of the 

original decision, or a 
different decision 

being made 

None. 
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Combined Complaints 

17.25  Complaints relating to both conduct and service will be investigated by both the SLCC and 

the relevant professional body. These investigations will not be concurrent, and the SLCC will 

advise both parties which part of the investigation is to occur first. 

The SLCC Complaints Process 

17.26  In relation to service complaints, the SLCC follows a set complaints process. Initially, the 

SLCC will advise both parties of the availability of free mediation services to attempt to resolve the 

issue without the need for formal investigation. Mediation is not mandatory and both parties need 

to agree to the service for mediation to take place.  

17.27  If this does not work, or is refused, the complaint moves to a formal investigation stage. A 

Case Investigator will examine the case and make recommendations to resolve the matter. If both 

parties accept the findings and recommendations of the Case Investigator then the matter will be 

resolved.  

17.28  If the investigation fails to resolve the complaint, the matter will progress to a 

Determination Committee. This involves a formal meeting of embers of the Commission. The 

embers can decide to hold a formal oral hearing. The decision of the members can result in an 

award of compensation or a refund of fees. There is an onward route of appeal to the Court of 

Session against the committee’s decision. 

The Law Society of Scotland Complaints Process 

17.29  This section details the process for complaints regarding the conduct of a legal practitioner 

regulated by the Law Society. Similar processes are in place for those regulated by the Faculty of 

Advocates and the Association of Commercial Attorneys. 

17.30  Once the Law Society receives notice of a complaint against one of its members from the 

SLCC, it will allocate a Complaints Investigator to look into the matter and prepare a report. Both 

parties to the complaint are given an opportunity to respond to the report and make comments 

which will then be included in it. The Investigator will include recommendations to resolve the 

matter in the report.  

17.31  The report is put before a Professional Conduct Committee.613 The Committee can decide 

whether or not to accept the recommendations of the report. There are three possible outcomes 

from the meeting of the Committee: to take no further action; to decide that the conduct amounts 

to unsatisfactory professional conduct; or to decide that the conduct amounts to professional 

misconduct.  

17.32  If the Committee decides there has been unsatisfactory professional conduct, it can impose 

a fine on the practitioner, order them to undergo training or award compensation to the 

complainer. There is a right of appeal against a finding of unsatisfactory professional conduct to 

the Scottish Solicitors’ Discipline Tribunal.614 This is described at section 17.34, below. 

                                                                 

613 Solicitors (Scotland) Act 1980; Legal Profession and Legal Aid (Scotland) Act 2007 
614 Solicitors (Scotland) Act 1980 
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17.33  If the finding is one of professional misconduct, then the matter must be referred to the 

Scottish Solicitors’ Discipline Tribunal for a formal hearing.615 

The Scottish Solicitors’ Discipline Tribunal (SSDT) 

17.34  The Tribunal sits in both an appellate capacity in regard to a finding of unsatisfactory 

conduct by a legal practitioner, and also as a first-instance tribunal to decide whether there has 

been professional misconduct by a legal practitioner. The Law Society has the power to 

“prosecute” solicitors before the Tribunal if its Professional Conduct Committee has found that 

there has been professional misconduct.  

a) Appellate Function 

17.35  The SSDT can hear appeals from both the complainer and the legal practitioner concerned 

regarding a finding of unsatisfactory conduct by the Law Society’s Professional Conduct 

Committee.616 The Tribunal will hold a formal hearing to determine the appeal and this can result 

in a different decision to that of the Committee. There is a further right of appeal, against the 

decision of the Tribunal, to the Court of Session. 

b) Professional Misconduct 

17.36  The SSDT can hear applications from the Law Society of Scotland (on behalf of the original 

complainer) to hear a case against one of its members for alleged professional misconduct.617  The 

Tribunal, if it finds there has been no professional misconduct, can find there has been 

unsatisfactory professional conduct and refer the matter back to the Society’s Professional 

Conduct Committee, or the Tribunal can dismiss the case. On the other hand, the Tribunal can find 

that there has been professional misconduct. This can result in a fine, an award to the complainer 

of compensation, and/or the practitioner being struck from the roll of solicitors. The latter 

sanction would ban the practitioner from practising as a solicitor.  

17.37  There is a right of appeal, against the findings of the Tribunal, to the Court of Session.618 

  

                                                                 

615 Ibid 
616 Ibid, and: Scottish Solicitors’ Discipline Tribunal Rules 2008 
617 Ibid 
618 Ibid 
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 Professional Legal Services – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

Scottish Legal 
Complaints 

Commission – 
Determination 

Committee 

Conducts formal 
investigations into the 

quality of work 
provided by a legal 

practitioner 

Legal Aid and 
Legal 

Profession 
(Scotland) Act 

2007 

Can result in an award of 
compensation or a return 
of fees to the complainer 

There is an onward 
right of appeal 

against the 
Committee’s 

decision to the 
Court of Session. 

Professional 
Regulatory 

Body – 
Conduct 

Committee – 
e.g. The Law 

Society of 
Scotland, 

Professional 
Conduct 

Committee 

Conducts formal 
investigations into the 

professional conduct of 
regulated members 

Solicitors 
(Scotland) Act 

1980; Legal 
Aid and Legal 

Profession 
(Scotland) Act 

2007 

Can decide to take no 
further action; decide that 

the conduct amounts to 
unsatisfactory professional 

conduct in which case a 
fine can be imposed or 

further training ordered, or 
award compensation to 

the complainer; or decide 
that the conduct amounts 
to professional misconduct 
and refer the matter on to 

the Scottish Solicitors’ 
Discipline Tribunal 

There is a right of 
appeal for the 

practitioner against 
a finding of 

unsatisfactory 
conduct to the 

Scottish Solicitors’ 
Discipline Tribunal. 

Scottish 
Solicitors’ 
Discipline 
Tribunal 

Hears cases of 
professional 

misconduct referred to 
it by the Law Society, 

and appeals by 
solicitors against 

findings of 
unsatisfactory 

misconduct 

Solicitors 
(Scotland) Act 

1980; Legal 
Aid and Legal 

Profession 
(Scotland) Act 

2007 

For professional 
misconduct cases: can 

dismiss the case, or 
impose a fine, award 
compensation to the 

complainer, or strike the 
solicitor from the roll of 

solicitors. 
For unsatisfactory 

conduct: can dismiss the 
case, or confirm a finding 

of unsatisfactory 
professional conduct 

There is a right of 
appeal from the 
Tribunal to the 

Court of Session. 
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Third Tier 

Appeal 

Police Scotland 

Assisted Prison Visitation 
Unit 

SLAB - Review 

Internal 
Review 

UK First-tier 
Tribunal 
Criminal 
Injuries 

Compensation 

Internal 
Review 

Criminal Injuries 
Compensation Authority 

 
Scottish Police Authority 

Scottish Legal Aid Board 

Misconduct 
Hearing 

Police 
Investigations 

& Review 
Commissioner 

First Tier 
Review 

Police 
Appeals 
Tribunal 

Law Society of 
Scotland -  

Professional 
Conduct 

Committee 

SLCC  - 
Determination 

Committee 

Court of 
Session 

Second 
Tier 

Appeal 

Scottish 
Solicitors’ 
Discipline 
Tribunal 

Scottish Legal Complaints 
Commission 

 

 

Initial Decision Making Body 

First Tier Complaint/Review/Appeal Body 

Second Tier Complaint/Review/Appeal Body 

Third Tier Complaint/Review/Appeal Body 

Route of Complaint/Review/Appeal 

Body can take independent action 

Regulatory/Oversight Body 

Alternative Methods of Dispute Resolution (ADR) 

Route of ADR 
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18.1  Employment law is a reserved matter. This chapter will detail the Employment Tribunal and 

the Gangmasters Licensing Authority. The Employment Tribunal hears disputes regarding 

employment rights between employees and employers in Great Britain. The Gangmasters 

Licensing Authority is responsible for the operation of a licensing scheme to regulate the supply of 

workers in the agriculture, horticulture, and shellfish gathering sectors, and their associated 

processing and packaging operations, throughout the UK. 

 

 

 

 

 

 

 

Employment Disputes 

18.2  Disputes regarding alleged unlawful treatment between employees and employers can be 

brought to the Employment Tribunal.619 Unlawful treatment, for these purposes, constitutes one 

of the following: 

 

 
18.3  Before the Tribunal will hear a case, the claimant must first notify the Advisory, Conciliation 

and Arbitration Service (Acas) of the intention to bring a claim.620 Acas will, at first, attempt to 

resolve the dispute using a free “Early Conciliation” service. This may not work, in which case Acas 

will then provide the claimant with a certificate which is necessary to lodge a claim at the tribunal. 

Lodging a claim without an Acas certificate requires the claimant to provide valid reasons for this. 

18.4  The respondent (ie. the employer) will be given the opportunity to respond to the claim. The 

Tribunal may then decide, depending on the circumstances of the case, that the case can proceed 

                                                                 

619 Employment Tribunals Act 1996 
620 Ibid, s.18A;  The Employment Tribunals (Early Conciliation: Exemptions and Rules of Procedure) Regulations 2014 

Employment 

2015 

Chapter 18 

 
 

 

Hears disputes between employees and employers 
regarding certain employment rights, and 

determines whether there has been unlawful 
treatment of an employee by an employer 

The Employment Tribunal 

The Gangmasters Licensing Authority 

Operates a licensing scheme for the supply of 
workers in agriculture, horticulture and shellfish 

gathering, and associated processing and packaging 
operations. 

Remit First Instance Decision Making Body 

Unfair dismissal Discrimination Unfair deductions from 

pay
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without a hearing. In this case, the tribunal will make a judgment without the requirement for the 

parties to the dispute to attend a hearing. Otherwise, the case will proceed to a full hearing. This 

may involve preliminary stages, such as a preliminary hearing where procedural matters will be 

decided upon.  

18.5  At the hearing, parties may call witnesses and present evidence in support of their claim, 

before the tribunal makes a determination on the case. The tribunal may dismiss a claim, in which 

case the claimant may be liable for the respondent’s expenses.621 Alternatively, the tribunal may 

find in favour of the claimant, which can result in payments of compensation, improved working 

conditions, reinstatement (if appropriate), and an award of expenses for fees involved in making 

the claim.622 

18.6  Both parties have the right to request the tribunal to review its decision, and this must be 

requested within 14 days.623 This requires the appellant to provide good reasons for the review, 

such as the availability of new evidence, or that the tribunal made an error in fact. This can result 

in the tribunal reconsidering its judgment and making a different determination. There is also a 

right to appeal the tribunal’s decision to the Employment Appeal Tribunal within 42 days of the 

decision, but this can only be made on the grounds that the tribunal made a mistake in law.624 

There is a further right of appeal against the decision of the Employment Appeal Tribunal, to the 

Court of Session, but only on a point of law.625 Permission is required from the Employment 

Appeal Tribunal, or failing that the Court of Session itself, to bring this further appeal.626 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                                 

621 Employment Tribunals Act 1996, s.13 
622 Employment Tribunals (Constitution and Rules of Procedure) Regulations 2013, Regs.60-69 
623 Ibid, Regs.70-73 
624 Employment Tribunals Act 1996, s.20; Practice Direction (Employment Appeal Tribunal – Procedure) 2013 
625 Employment Tribunals Act 1996, s.37 
626 Ibid 

Employment Tribunals – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

The 
Employment 

Tribunal – 
Review 

Conducts reviews, 
on request, of 

determinations it 
has made 

Employment 
Tribunals Act 

1996 

This can result in a different 
decision being made 

There is a limited 
onward right of 
appeal, to the 
Employment 

Appeal Tribunal, 
but only on a 
point of law. 

The 
Employment 

Appeal 
Tribunal 

Hears appeals 
against 

determinations of 
the Employment 

Tribunal 

Employment 
Tribunals Act 

1996 

The Employment Appeal Tribunal 
can make any decision that the 

Employment Tribunal could have 
made, or can remit the case back 
to the Employment Tribunal for a 

fresh decision 

There is a limited 
onward right of 
appeal, to the 

Court of Session, 
but only on a 
point of law. 
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The Gangmasters Licensing Authority 

18.7  The Gangmasters Licensing Authority (GLA) is responsible for the regulation of the supply of 

workers to the agriculture, horticulture and shellfish gathering sectors, and their associated 

processing and packaging operations.627 It does this through the operation of a licensing scheme. 

All agencies or businesses who supply workers to these sectors must hold a valid licence.  

18.8  The GLA licensing scheme ensures that minimum standards are met, and these relate to: 

health and safety, accommodation, pay, transport and training; as well as ensuring that the licence 

holder is a fit and proper person.628 

18.9  The GLA assesses applications for licences and applications to transfer licences from a 

licensee to another person.629 The GLA may refuse or grant the licence or transfer, and is free to 

attach conditions upon a licence it has granted as it sees fit. The GLA reserves the right to modify 

or revoke any licence.630  

18.10  There is a right to appeal a decision of the GLA.631 This can relate to a decision to refuse a 

licence or transfer, any conditions attached to a licence, and a revocation of a licence. The appeal 

is to the Gangmasters Licensing Appeals Tribunal. 

18.11  Parties to the case can request a public hearing, where they can call witnesses and present 

evidence. The tribunal can also conduct a paper-based hearing. The tribunal can dismiss the 

appeal, or can allow it and make any decision that could have been made by the GLA. This could 

result in a licence being granted, transferred or reinstated, or conditions removed or modified. 

The decision of the tribunal is final.632 

 

 

 
 

                                                                 

627 Gangmasters (Licensing) Act 2004, s.1 and s.3 
628 Ibid, s.8 
629 Ibid, s.9 
630 Ibid 
631 Ibid, s.10; The Gangmasters (Appeals) Regulations 2006 
632 The Gangmasters (Appeals) Regulations 2006, Reg.21 

Gangmasters Licensing – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

The 
Gangmasters 

Licensing 
Appeals 
Tribunal 

Hears appeals 
against decisions 

of the 
Gangmasters 

Licensing Authority 

Gangmasters 
(Licensing) Act 

2004 

The Tribunal can dismiss the 
appeal, or allow it and make any 
decision that the Authority could 
have made, which can result in a 

licence being granted, 
transferred or reinstated; and 

any conditions modified or 
revoked 

None. 
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Gangmasters Licensing 
Authority 

Employment Tribunal 

Gangmasters 
Licensing 
Appeals 
Tribunal 

Tribunal 
Review 

Employment 
Appeal 

Tribunal 

Court of 
Session 

 

 

Initial Decision Making Body 

First Tier Complaint/Review/Appeal Body 

Second Tier Complaint/Review/Appeal Body 

Third Tier Complaint/Review/Appeal Body 

Route of Complaint/Review/Appeal 

Body can take independent action 

Regulatory/Oversight Body 

Alternative Methods of Dispute Resolution (ADR) 

Route of ADR 

Advisory, Conciliation & Arbitration 
Service – “Early Conciliation” 

Service 
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19.1  This chapter addresses: 1) civic licensing, and certain other licensing and permissions 

regimes, covering a mix of devolved and reserved matters; 2) the Gambling Commission and 

Horserace Betting Levy Board; 3) the role of the Office of the Scottish Charity Regulator; and 4) 

decisions in relation to electoral registration. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

Licensing and Permissions 

19.2  Licensing regimes operate in relation to many activities, in order that those activities can be 
regulated. This section details the civic licensing regimes operated by Local Authorities, and other 
licensing regimes which are the responsibility of Licensing Boards. Other miscellaneous licensing 
regimes and permissions required from Local Authorities and other public bodies are also detailed. 
Note that some specific licensing regimes – such as animal movement licensing, waste 

Remit 

 
 

 

First Instance Decision Making Body 

Local Authorities, acting in various capacities, are 
the relevant “licensing authority” for many licensing 

and permit regimes. 

Local Authorities, in their capacity as “Licensing 
Authorities” 

Licensing Boards of Local Authorities 
The Licensing Boards of Local Authorities have the 
statutory capacity to determine licensing issues in 

relation to alcohol and gambling. 

Police Scotland 
Police Scotland is the relevant “licensing authority” 

for licensing of firearms and explosives. 

The Gambling Commission 

The Commission is responsible for the regulation of 
commercial gambling in Great Britain, including the 

administration of a licensing regime for gambling 
operations. 

Horserace Betting Levy Board 
A UK-wide body responsible for the collection of a 

statutory levy from bookmakers in respect of profits 
from horserace betting. 

Office of the Scottish Charity Regulator 
The body responsible for the regulation and 

registration of charities in Scotland. 

Electoral Registration Officers 
Responsible for the registration of eligible voters in 

parliamentary and local government elections. 

Remit 

Licensing, Gambling, Charities & Electoral 
Registration 

2015 

Chapter 19 
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management licensing and tree felling licensing – are dealt with in other chapters where they 
most appropriately fit the subject area. 

19.3  This section will first outline the general process for licencing schemes operating under the 
terms of Schedule 1 of the Civic Government (Scotland) Act 1982, given that this relates to most of 
the schemes detailed in this chapter. 

19.4  The following sections deal with licensing and permissions as follows: 

a) Overview of the Civic Government Licensing Process 
b) Animal Licensing 
c) Entertainment Licensing 
d) Alcohol and Gambling Licensing 
e) Taxi and Private Car Hire Licensing 
f) Trade and Business Licensing 
g) Hazardous Items, Firearms and Explosives Licensing 
h) Processions and Parades Permissions 
i) Roads and Footpaths Permissions 

 
a) Overview of the Civic Government Licensing Process 

19.5  A large number of the licensing schemes administered by Local Authorities operate under 

the terms of Schedule 1 of the Civic Government (Scotland) Act 1982. This section details the 

generic process under the terms of Schedule 1 of that Act, but it should be noted that certain 

other licences under the Act operate under separate schemes, such as Sex Shop Licensing and 

Knife Dealer Licensing. These specific licenses follow the same redress processes, but the initial 

process of obtaining such a licence can be more onerous.633 

19.6  Local Authorities have the power to grant or renew licences, and also reserve the right to 

suspend or vary the terms of a licence it has granted. Under the Act, all applications for the grant 

or renewal of a licence must undergo a period of public notice.634 This generally lasts for 28 days, 

during which anyone can make representations, or lodge objections, in relation to the 

application.635 The Local Authority must take these into account in coming to its decision on the 

application.636 

19.7  Where the Local Authority has refused to grant or renew a licence, or has exercised its 

powers to suspend or vary a licence, the applicant or licence holder has the right, within 21 days, 

to request the Local Authority to provide its reasons for the action it has taken.637  

19.8  Once these reasons have been provided, the applicant or licence holder then has a period of 

28 days in which he or she can appeal the decision of the Local Authority to the Sheriff Court.638 

                                                                 

633 See, for example: Civic Government (Scotland) Act 1982, Schedule 2 relating to the control of sex shops 
634 Civic Government (Scotland) Act 1982, Schedule 1, para.3 
635 Ibid, para.3(1)(e) 
636 Ibid, para.3(1) 
637 Ibid, para.17 
638 Ibid, para.18(4) 
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The Sheriff can dismiss the appeal, can remit the case to the Local Authority for reconsideration, 

or can reverse or modify the original decision.639 

19.9  There is a further, limited , right of appeal against the decision of the Sheriff Court.640 This is 

to the Court of Session, on a point of law only. 

 
 

 

 

 

 

 
19.10  All of the above licences are approved by Local Authorities.641 The Local Authority will 

assess the applicant to ensure that they are suitable for the licence – which will involve an 

assessment of animal welfare, relevant background checks, and relevant public safety measures. 

The Local Authority can add any conditions to a licence as it sees fit, and can suspend or revoke a 

licence if deemed necessary.  

19.11  For an Animal Dealer Licence, which regulates the sale of young cats and dogs, there is a 

right to request a review of the Local Authority’s decision.642 This can result in a different decision 

being taken. If the applicant remains dissatisfied after review, there is then a right of appeal to the 

Sheriff Court, but this can only be on a point of law.643 

19.12  In relation to Performing Animal Registration, an individual who wishes to exhibit and/or 

train an animal for those purposes must be registered with the Local Authority and added to its 

Performing Animal Register.644 An individual may be prohibited from registration by Court 

Order.645 Such an Order can be obtained on application to the Court by Police Scotland or the 

Local Authority. There is no right of appeal against the making of an Order.646 

19.13  For all other licences above, there is a right of appeal for an aggrieved applicant, in relation 

to a refusal to grant a licence or conditions attached, and this is to the Sheriff Court.647 This 

decision is final. 

 

                                                                 

639 Ibid, para.18(9) 
640 Ibid, para.18(12) 
641 Animal Boarding Establishments Act 1963; Dangerous Wild Animals Act 1976; Breeding of Dogs Act 1973; Riding 
Establishment Act 1964; Performing Animals (Regulation) Act 1925; Pet Animals Act 1951; Zoo Licensing Act 1981; 
Licensing of Animal Dealers (Young Cats and Dogs) (Scotland) Regulations 2009  
642 Licensing of Animal Dealers (Young Cats and Dogs) (Scotland) Regulations 2009, regulation 13 
643 Ibid, regulation 14 
644 Performing Animals (Regulation) Act 1925, s.1 
645 Ibid, ss.1-2 
646 Ibid, s.6 
647 Animal Boarding Establishments Act 1963, s.1(4); Dangerous Wild Animals Act 1976, s.2; Breeding of Dogs Act 
1973, s.1(5); Riding Establishment Act 1964, s.1(5); Pet Animals Act 1951, s.1(4); Zoo Licensing Act 1981, s.18 

b) Animal Licensing 

Performing Animal Registration 

Riding Establishment Licence 

Dog Breeding Licence Pet Shop Licence 

Zoo Licence 

Animal Boarding Licence Animal Dealer Licence Dangerous Wild Animal Licence 
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19.14  A Child Entertainment Licence is required for any public performance involving children 

under the age of 16, subject to certain exceptions (such as a routine school play).648 The licensing 

authority in respect of this licence is the Local Authority, in its capacity as Education Authority. The 

Education Authority is free to attach any conditions to a licence, and may vary or revoke a licence 

as it sees fit. There is a right of appeal to the Sheriff Court.649 This decision is final. 

19.15  Anyone who wishes to hold a fireworks display during night hours (between 11pm and 

7am) on a date not specified in regulations, must apply for a dispensation from the Local 

Authority.650 The Local Authority can decide whether or not to grant dispensation and/or to attach 

conditions to a dispensation. There is no right to request a review or appeal of the decision. 

19.16  All other licences listed in this section are dealt with by the Local Authority as licensing 

authority.651 The Local Authority can add any conditions to a licence as it sees fit, and can also vary 

or revoke a licence. There is a right of appeal to the Sheriff Court.652 The Court can dismiss the 

appeal, take any action the Local Authority could have taken, vary or add to any condition, or 

remit the case back to the Local Authority for a fresh decision. For those licences based on the 

Civic Government (Scotland) Act 1982, there is a further right of appeal, on a point of law, to the 

Court of Session.653 

 

 

 

19.17  Alcohol and gambling licensing falls to the responsibility of the Licensing Board of each 

Local Authority.  

Gambling 

19.18  The gambling licensing responsibilities of Licensing Boards operates alongside the licensing 

regime of the Gambling Commission, which is detailed below. Licensing Boards are responsible for 

                                                                 

648 Children (Performances and Activities) (Scotland) Regulations 2014 
649 Children and Young People Act 1963, s.39 
650 Fireworks (Scotland) Regulations 2004 
651 Civic Government (Scotland) Act 1982; Hypnotism Act 1952; Theatres Act 1968 
652 Civic Government (Scotland) Act 1982, Schedule 1 
653 Ibid 

c) Entertainment Licensing 

Indoor Sports Licence 

Public Entertainment Licence 

Hypnotism Licence Late Hours Catering Licence 

Theatre Licence 

Child Entertainment Licence Cinema Licence Fireworks Displays Dispensation 

Sexual Entertainment Licence 

d) Alcohol and Gambling Licensing 

Occasional Licence (Alcohol) Extended Hours Application (Alcohol) 

Premises Licence (Alcohol & Gambling) Personal Licence (Alcohol) 
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assessing applications for a premises licence in order to authorise the use of a premises for 

gambling purposes, or to make available gambling facilities in designated premises.654  

19.19  The Licensing Board will assess the application for a gambling premises licence. A premises 

licence cannot be granted until an Operating Licence from the Gambling Commission has been 

granted.655 The Licensing Board must also allow for representations from members of the public to 

be taken into account in assessing an application.656 A hearing may be held to resolve objections 

that have not been withdrawn.657  

19.20  The Licensing Board can also conduct its own reviews of licences it has granted, and these 

can also be requested by interested parties or responsible authorities such as Police Scotland.658 

The Board can take action as a result of review, including varying, revoking or suspending a 

licence.  

19.21  There is a right of appeal for both the applicant/licence holder and an interested party 

against the decisions of the Licensing Board in regard to gambling premises licences.659 Decisions 

to grant, refuse, to attach conditions or not, or to take action after review can all be appealed to 

the Sheriff Court. The Court can dismiss the appeal, take any action the Licensing Board could have 

taken, can amend or add to conditions, or remit the case back to the Licensing Board for a fresh 

decision. 

19.22  There is a further, limited onward right of appeal against the decision of the Sheriff Court. 

This is to the Court of Session, on a point of law only.660 

Alcohol 

19.23 The unlicensed sale or supply of alcohol is, in general, prohibited in Scotland.661 A license is 

required to sell or supply alcohol from a venue; and a licence is required to authorise the sale of 

alcohol, or manage or supervise in premises where alcohol is sold.662 The granting of such licenses, 

as are detailed below, must be in accordance with the “licensing objectives”.663 These include 

securing public safety, and the prevention of crime and disorder. 

 19.24  The Premises Licence authorises the sale of alcohol within a particular venue in Scotland. A 

Personal Licence must be held by a “Designated Premises Manager” who can authorise and 

supervise the sale of alcohol in that premises. Multiple members of staff from a venue may obtain 

a Personal Licence. Details of those with a Personal Licence must be provided in the application for 

a Premises Licence.  

                                                                 

654 Gambling Act 2005, Part 8 
655 Ibid, s.159 
656 Ibid, s.161 
657 Ibid, s.162 
658 Ibid, s.197 and s.200 
659 Ibid, s.206 
660 Ibid, s.209 
661 Licensing (Scotland) Act 2005, s.1 
662 Ibid, Parts 3 and 6 
663 Ibid, s.4: the objectives are: preventing crime and disorder; securing public safety; preventing public nuisance; 
protecting and improving public health; and protecting children from harm 
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19.25  Applications for both licences are made to the Licensing Board of the relevant Local 

Authority. The Board will decide whether or not to grant the license, and for Premises Licenses 

may attach conditions to it. The Board must take into account the licensing objectives and any 

relevant offences of the applicant - including, for example, any instances of antisocial behaviour in 

or around the venue or any relevant criminal convictions of a personal licence applicant.  

19.26  Anyone may object or make representations to the Board.664 Police Scotland may also 

recommend that a licence is not granted on the grounds of crime prevention. 

19.27  There is a right of appeal against the refusal to grant a licence, and this is to the Sheriff 

Court for Personal Licenses, and to the Sheriff Principal for Premises Licenses.665 

19.28  It is also open to anyone to request that the Licensing Board review any Premises License it 

has granted.666 This can be requested based on the licensing objectives, or on the grounds that the 

conditions of the license have been breached.667 The Board can also undertake a review on its own 

initiative.668 This can result in the Premises License being revoked, varied or suspended, or with a 

written warning being issued to the licence holder. The licence holder can request that the Board 

review any conditions attached or a suspension issued as a result of a review, on the grounds that 

the measure is no longer necessary due to a change in circumstances.  

19.29  The Licensing Board can, in relation to Personal Licences, on receiving relevant information 

– such as notification of a criminal conviction by the licence holder – “endorse” or revoke the 

licence.669 A licence must be revoked if there are three active endorsements. 

19.30  There is a right of appeal against action that the Licensing Board takes after review, or to 

endorse a licence.670 Any conditions attached, a variation, a suspension or a written warning can 

be appealed. This is to the Sheriff Court for Personal Licences, and to the Sheriff Principal for 

Premises Licences.671 

19.31  There is a further, limited onward right of appeal against decisions of the Sheriff Court or 

Sheriff Principal. This is to the Court of Session, on a point of law only.672 

Other Alcohol Licences 

19.32  Permission can also be obtained from a Licensing Board in order to sell alcohol from a 

particular licensed premises beyond the usual hours prescribed in legislation. These are termed 

“Extended Hours” Applications.673 Further, a licence to sell alcohol only for a short period of time 

at a particular premises can be obtained by application to the Licensing Board. These are termed 

                                                                 

664 Ibid, s.22 
665 Ibid, s.131 
666 Ibid, ss.36-40; Public Authorities, such as Police Scotland, can request a review based on information they have 
obtained 
667 Ibid, s.36(3) 
668 Ibid, s.37 
669 Ibid, ss.85-86 
670 Ibid, s.131; schedule 5 
671 Ibid 
672 Ibid, s.132(6) 
673 Ibid, s.67 
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“Occasional” Licences, and can permit the sale of alcohol from a particular premises for up to 14 

days.674 

19.33  There is a right for the applicant to appeal against refusal for both an Extended Hours 

Application and an Occasional Licence.675 This is to the Sheriff Principal, on the same basis as 

appeals relating to a Premises Licence, and attracting the same onward rights of appeal to the 

Court of Session on a point of law.676  

19.34  There is also a right of appeal for an objector to an Extended Hours Application, in the event 

that permission is granted.677 This is also to the Sheriff Principal, and can also be appealed further 

on a point of law to the Court of Session.678 

 

 

 

 

19.35  The licensing of taxis and private hire cars is the responsibility of Local Authorities.679 Local 

Authorities will assess applications for the above licenses based on a number of tests, including: 

suitability of the applicants and vehicles in line with national road traffic and vehicular regulations; 

and for taxi vehicles, an unmet demand test.680 The Local Authority may also require applicants for 

a Taxi Driver Licences to submit to medical examinations. The Local Authority reserves the right to 

suspend a licence if it sees fit. 

19.36  There is a right of appeal against the refusal of a Local Authority to grant one of the above 

licences, or to suspend a licence, and this is to the Sheriff Court.681 The Court may dismiss the 

appeal, take any decision that the Local Authority could have taken, reinstate any licence, or remit 

the case to the Local Authority for a fresh decision. There is a further onward right of appeal, on a 

point of law, to the Court of Session.682 

 

 

 

 

 

                                                                 

674 Ibid, s.56 
675 Ibid, s.131 
676 Ibid, s.132 
677 Ibid, Schedule 5, Part 1 
678 Ibid, s.132 
679 Civic Government (Scotland) Act 1982, ss.10-23 
680 Note: the Air Weapons and Licensing (Scotland) Act 2015 will introduce a similar test for private hire vehicles 
681 Ibid, Schedule 1 
682 Ibid 

e) Taxi and Private Car Hire Licensing 

Private Hire Car Vehicle Licence Booking Office Licence 

Taxi Driver Licence Taxi Vehicle Licence Private Hire Car Driver Licence 

f) Trade and Business Licensing 

Second Hand Dealer Licence 

Metal Dealer Licence Public Charitable Collection Licence 

Skin Piercing and Tattoo Licence 

Boat Hire Licence Caravan Site Licence Market Operator Licence 

Sex Shop Licence 

Street Trader Licence Window Cleaner Licence 

Venison Dealer Licence 
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19.37  With the exception of Caravan Site Licensing and Venison Dealer Licensing, all licences 

above are based on the Civic Government (Scotland) Act 1982.683 The Local Authority assesses 

applications for such licences, and can attach conditions to them as it sees fit. A person aggrieved 

with the decision of the Local Authority can appeal that decision to the Sheriff Court.684 The Court 

can dismiss the appeal, take any action that the Local Authority could have taken, can amend or 

vary any conditions, or can remit the case back to the Local Authority for a fresh decision. There is 

an onward right of appeal for these decisions, on a point of law, to the Court of Session.685 

19.38  Local Authorities also assess applications for Caravan Site Licences and Venison Dealer 

Licences. The Local Authority can attach conditions to a licence as it sees fit. There is an appeal 

against the decisions of Local Authorities in relation to both licences, and this is to the Sheriff 

Court.686 This decision is final. 

 

 

 

 

 
19.39  Police Scotland is the relevant licensing authority for most firearms and explosives.687 A 

certificate is required to own a firearm or shotgun, or explosives. Police Scotland will assess 

applications for certificates, and this will involve background checks and assessments of risks to 

public safety. Police Scotland can add conditions, and reserve the right to vary or revoke a licence. 

There is a right of appeal against the decisions of Police Scotland in this regard, and this is to the 

Sheriff Court.688 This decision will be final. 

19.40  In order to sell fireworks, the premises must be registered with the Local Authority.689 A 

licence is also required to sell fireworks outwith times specified in regulations.690 The Local 

Authority is also responsible for issuing these licences. There is a right of appeal against the 

decisions of a Local Authority in this regard, to the Sheriff Court.691 This decision is final. 

19.41  Local Authorities are also the competent licensing authority for the licensing of knife 

dealers.692 An assessment will be made of applications to sell or deal in knives, swords and other 

such items, and this will involve background checks and assessments of risks to public safety. The 

Local Authority is free to add conditions to a licence, and reserves the right to vary or revoke a 

licence if it sees fit. There is a right of appeal against decisions of the Local Authority in relation to 

Knife Dealer Licenses, and this is to the Sheriff Court.693 The Court can dismiss the appeal, take any 

                                                                 

683 Caravan Sites and Control of Development Act 1960; Deer (Scotland) Act 1996 
684 Civic Government (Scotland) Act 1982, Schedule 1 
685 Ibid 
686 Caravan Sites and Control of Development Act 1960, s.7; Deer (Scotland) Act 1996, s.33; and Civic Government 
(Scotland) Act 1982, Schedule 1 
687 Firearms Act 1968; Explosives Regulations 2014 
688 Firearms Act 1968, s.44; Explosives Regulations 2014, regulation 22 
689 Fireworks Regulations 2004, regulation 9 
690 Ibid 
691 Ibid 
692 Civic Government (Scotland) Act 1982, s.27A – s.27S 
693 Ibid, Schedule 1 

g) Hazardous Items, Firearms and Explosives Licensing 

Knife Dealer Licensing Petroleum Storage Licensing 

Explosives Licensing Firearms Licensing Fireworks Sales Licensing 
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action that the Local Authority could have taken, amend or vary any conditions, or remit the case 

back to the Local Authority for a fresh decision. There is an onward right of appeal for these 

decisions, on a point of law, to the Court of Session.694 

19.42  In order to store and dispense petroleum spirit from a premises, a Petroleum Storage 

Certificate is required.695 Applications for Certificates are made to the Petroleum Enforcement 

Authority, which in practice are the Environmental Health and Trading Standards departments of 

Local Authorities. No conditions can be attached to such certificates, but assessment on 

application will involve checks regarding health and safety, and containment plans. A licence from 

the Local Authority is also required for storing larger amounts of petroleum spirit domestically.  

19.43  There is a right of appeal against the refusal to issue a Storage Certificate or licence for 

domestic storage. This is to the Secretary of State for Work and Pensions.696 If a party requests it, 

then a hearing may be held which is facilitated by an independent reporter. The reporter will make 

recommendations to the Secretary of State who will make a final determination. 

h) Processions and Parades Permissions 

19.44  Permission is required from a Local Authority to stage a procession or parade.697 The 

definition of procession or parade is wide and includes, for example, marathons and street 

festivals as well as public protests. The Local Authority may refuse to grant permission, or may 

attach conditions to the holding of the parade or procession. There is a right of appeal against the 

decision of the Local Authority to refuse permission or to attach conditions, and this is to the 

Sheriff Court.698 The Court may dismiss the appeal, or take any decision the Local Authority could 

have taken, vary or revoke any conditions, or remit the case back to the Local Authority for a fresh 

decision.699 There is a further right of appeal against the decision of the Sheriff Court, on a point of 

law, to the Court of Session.700 

 

 

 

 

19.45  Local Authorities, in their capacity as Roads Authorities, are responsible for assessing 

applications for all of the above permits and licences. They are all based on the Roads (Scotland) 

Act 1984.701 There are no statutory rights to request review or appeal in relation to refusal to 

permit the activities or to attach conditions on the grant of a permit. 

  

                                                                 

694 Ibid 
695 Petroleum (Consolidation) Regulations 2014 
696 Ibid, regulation 11 
697 Civic Government (Scotland) Act 1982, ss.62-66 
698 Ibid, s.64  
699 Ibid, s.64(6) 
700 Ibid, s.64(9) 
701 Roads (Scotland) Act 1984, Part V 

i) Roads and Footpaths Permissions 

Tower Crane Permit Scaffolding Permit Skip Permit 

Tables & Chairs/Street Café Licensing Roads and Pavements Excavations Mobile Crane Permit 
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Licensing 
Board – 
Internal 
Review 

Conducts its own 
reviews, or reviews on 
request, of gambling 

and alcohol licenses it 
has granted 

Licensing (Scotland) Act 
2005; Gambling Act 2005 

The Board can 
decide to take no 

action as a result of 
review, or can take 
action including to 

vary, revoke or 
suspend a licence 

There is an 
onward right of 

appeal to the 
Sheriff Court for 

decisions 
regarding 

gambling premises 
licensing and 

alcohol personal 
licensing. 

There is an 
onward right of 

appeal to the 
Sheriff Principal 

for decisions 
regarding alcohol 
premises licensing. 

The Sheriff 
Court 

Hears appeals against 
decisions of Licensing 

Authorities in regard to 
licences issued under 
the Civic Government 
(Scotland) Act 1982 

Civic Government 
(Scotland) Act 1982 

The Sheriff Court 
may dismiss the 

appeal, or take any 
decision the Local 
Authority could 

have taken, vary or 
revoke any 

conditions, or remit 
the case back to 

the Licensing 
Authority for a 
fresh decision 

There is a limited 
onward right of 

appeal to the 
Court of Session, 
on a point of law 

only. 

Hears appeals against 
decisions of Licensing 
Authorities in regard 
to: animal licensing; 
child entertainment 

licensing; caravan site 
licensing; venison 
dealer licensing; 

firearms licensing; 
explosives licensing; 
and fireworks sales 

licensing 

Animal Boarding 
Establishments Act 1963; 

Dangerous Wild Animals Act 
1976; Breeding of Dogs Act 
1973; Riding Establishment 
Act 1964; Pet Animals Act 

1951; Zoo Licensing Act 
1981; Caravan Sites & 

Control of Development Act 
1960; Deer (Scotland) Act 
1996; Firearms Act 1968; 

Explosives Regulations 2014; 
Fireworks Regulations 2004 

The Sheriff Court 
may dismiss the 

appeal, or take any 
decision the Local 

Authority could 
have taken, vary or 

revoke any 
conditions, or remit 

the case back to 
the licensing 

authority for a 
fresh decision 

None. 

Licensing and Permissions – Redress Processes (Continued) 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

Local 
Authority – 

Internal 
Review 

Conducts reviews, on 
request, of decisions 

regarding animal dealer 
licensing 

Licensing of Animal Dealers 
(Young Cats and Dogs) 

(Scotland) Regulations 2009 

The Sheriff Court 
may dismiss the 

appeal, or give any 
such directions to 

the Licensing 
Authority as it sees 

fit 

There is a limited 
onward right of 

appeal to the 
Sheriff Court, on a 
point of law only. 
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The Gambling Commission 

19.46  The Gambling Act 2005 established the Gambling Commission to regulate commercial 

gambling throughout Great Britain. The Commission works in partnership with Licensing 

Authorities, which in Scotland are the Licensing Boards of Local Authorities detailed at sections 

19.18-19.22, above.   

19.47  The Commission’s objectives are to prevent gambling from becoming a source of crime or 

disorder, to ensure that gambling is open and fair, and to protect against the exploitation of 

vulnerable people in gambling.702 It does this partly through the operation of a licensing scheme, 

which works alongside the gambling licensing scheme of Licensing Boards.  

                                                                 

702 Gambling Act 2005, s.1 and s.22 

Licensing and Permissions – Redress Processes (Continued) 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

Sheriff 
Principal 

Hears appeals against 
decisions of the 

Licensing Boards and 
against decisions taken 

after review by 
Licensing Boards in 
regard to alcohol 

premises licensing, 
extended hours 
applications and 

occasional licensing 

Licensing (Scotland) Act 
2005 

The Sheriff Principal 
can reverse the 

Licensing Board’s 
decision, grant the 
license, make any 
other appropriate 
decision, or refer 

the matter back to 
the Board for a 
fresh decision 

There is a limited 
onward right of 

appeal to the 
Court of Session, 
on a point of law 

only. 

Secretary 
of State 

for Work 
and 

Pensions 

Hears appeals against 
the decisions of 

Licensing Authorities 
regarding the 

Petroleum Storage 
Certificates and 

licensing 

Petroleum (Consolidation) 
Regulations 2014 

The Secretary of 
State can dismiss 

the appeal, or grant 
the Certificate or 

licence 

None. 

Hears appeals against 
decisions of a 

Licensing Board and 
Licensing Board 

Review regarding 
gambling premises 

licensing, and alcohol 
personal licensing 

Licensing (Scotland) Act 
2005; Gambling Act 2005 

Explosives Regulations 
2014; Fireworks 

Regulations 2004 

The Sheriff Court 
may dismiss the 

appeal, or take any 
decision the Local 

Authority could 
have taken, vary or 

revoke any 
conditions, or remit 
the case back to the 
licensing authority 
for a fresh decision 

There is a limited 
onward right of 

appeal to the 
Court of Session, 
on a point of law 

only. 

The Sheriff 
Court 
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19.48  The Commission can grant two types of licence – an Operational Licence and a Personal 

Licence.703 An Operational Licence is required by all commercial gambling operators, and the 

holding of such a licence is a prerequisite to obtaining a Premises Licence from the Licensing Board 

of a Local Authority.704 The Operational Licence can authorise a range of operations, which 

include: 

 the operation of a casino 

 the provision of bingo facilities 

 the provision of gaming machines 

 the promotion of a lottery 

 the manufacture and provision of gambling software 

 

19.49  A Personal Licence is only required for those who perform a management or operational 

role in more large-scale commercial gambling establishments, and it is not required for “small 

scale operators”.705 

19.50  The Gambling Commission assesses applications for both types of licence. This involves an 

assessment of the suitability of the applicant, including financial, criminal and competency 

background checks.706 The Commission can grant or refuse a licence; grant only some specified 

operations; and is free to attach any conditions which it sees fit upon a licence in order to uphold 

its objectives. The Commission can also carry out reviews of Operational Licences it has granted, 

either on its own initiative or after request from an interested party or authority, to ensure their 

continued suitability.707 The licensee will be offered the opportunity to make representations 

during this review.708 The Commission has the power to suspend or revoke an Operational Licence 

on review if it deems this necessary.709 

19.51  There is a right to appeal a decision of the Gambling Commission, within 28 days of the 

original decision.710 The decision of the Commission to refuse to grant an Operational or Personal 

Licence, to attach conditions to a licence, or to take action on review of an Operational Licence, 

can be appealed to the UK First-tier Tribunal (General Regulatory Chamber). The Tribunal can 

confirm or quash the Commission’s decision, take any decision the Commission could have taken 

or add to the initial decision, or remit the case back to the Commission for a fresh decision.711 

There is a further right of appeal against the decision of the First-tier Tribunal, on a point of law 

only, to the UK Upper Tribunal.712 

 

                                                                 

703 Ibid, Part 5 and Part 6 
704 Ibid, s.159; see sections 19.18-19.22, above 
705 Ibid, s.129 
706 Ibid, Part 5 and Part 6 
707 Ibid, s.116 
708 Ibid 
709 Ibid, ss.116-122 
710 Ibid, s.141 
711 Ibid, s.144 
712 The Tribunal Procedure (First-tier Tribunal) (General Regulatory Chamber) Rules 2009, Part 4 
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The Horserace Betting Levy Board 

19.52  The Horserace Betting Levy Board was established by the Betting Levy Act 1961, and is 

responsible for the collection of a statutory levy from the horserace betting profits of bookmakers 

throughout the UK.  

19.53  Bookmakers have a right to appeal the amount of levy payable to the Board, and this is to 

the independent Horserace Betting Levy Appeal Tribunal.713 This can determine the amount 

payable.  

 

 

 

 

 

 

 

 

The Office of the Scottish Charity Regulator 

19.54  The Office of the Scottish Charity Regulator was established by the Charities and Trustee 

Investment (Scotland) Act 2005, and is responsible for the regulation and registration of charities 

in Scotland. The Regulator assesses applications for registration on the Scottish Charity Register 

against the statutory “Charity Test”.714 The Regulator is also responsible for assessing applications 

to make certain changes to charities (including functions, composition and objectives) and for 

ensuring that registered charities comply with the provisions of the Act.715  

                                                                 

713 Betting Levy Act 1961; Betting, Gaming and Lotteries Act 1963, s.29 
714 The Charities and Trustee Investment (Scotland) Act 2005, ss.4-7 
715 Ibid, Chapters 2-8 

The Horserace Betting Levy Board – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

The 
Horserace 

Betting 
Levy 

Appeal 
Tribunal 

Hears appeals against 
determinations of amounts 

payable by bookmakers 
under the statutory 

horserace betting levy 

Betting Levy Act 
1961; Betting, 
Gaming and 

Lotteries Act 1963 

Can confirm the 
amount payable, or 
determine another 

amount 

None. 

The Gambling Commission – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

UK First-
tier 

Tribunal 
(General 

Regulatory 
Chamber) 

Hears appeals against 
licensing decisions of 

the Gambling 
Commission, and 

against action taken 
after review 

Gambling Act 
2005 

The Tribunal can confirm or 
quash the Commission’s decision, 
take any decision the Commission 

could have taken or add to the 
initial decision, or remit the case 

back to the Commission for a 
fresh decision 

There is a limited 
onward right of 

appeal to the UK 
Upper Tribunal 
(Administrative 

Appeals 
Chamber), on a 

point of law only. 



 

220 

 

19.55  Inquiries can be carried out to ensure that a charity is being managed and administered in 

accordance with the law.716 The Regulator is empowered to take enforcement action and to give 

directions in relation to charities it deems no longer meet the statutory charity test, to be in 

breach of the Act, or where misconduct has been found on the part of a person who undertakes 

activities on behalf of the charity.717 This can include withdrawing the charity from the Register, or 

suspending or removing certain persons from the management or administration of a charity.  

19.56  There is a right to request the Regulator to review any decision it has made, including those 

that relate to registration or removal from the Register, refusal to authorise changes to a charity, 

enforcement action taken, or directions ordered.718 This must be done within 21 days of the 

original decision, and can result in confirmation of the decision or reversal, revocation or variation 

of the decision. Persons aggrieved by confirmation of the original decision then have a right of 

appeal against the decision.719 

19.57  The right to appeal against the decisions of the Regulator is to the Scottish Charity Appeals 

Panel, except for action which results in suspension or removal of a person who undertakes 

activities on behalf of the charity - these specific appeals are made directly to the Court of 

Session.720 On appeal, the Panel can confirm the decision, quash it and direct the Regulator to take 

any such action as the Panel sees fit, or remit the case to the Regulator for a fresh decision.721 

Appeals which go to the Scottish Charity Appeals Panel can be appealed further, to the Court of 

Session.722 The Court of Session can confirm the decision, or quash it and direct the Regulator to 

take any such action as the Court sees fit. 

 

 

 

 

 

 

 

 

 

 

                                                                 

716 Ibid, Chapter 4 
717 Ibid 
718 Ibid, s.74 
719 Ibid, s.76 
720 Ibid, s.78 
721 Ibid, s.76 
722 Ibid, s.78 
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Electoral Appeals 

19.58  Under the terms of the Representation of the People Act 1983, every eligible person has 

the right to be registered as entitled to vote in Parliamentary and Local Government elections.723 

The Register of Electors is maintained by Electoral Registration Officers, who are appointed by 

Local Authorities (or jointly by Local Authorities).724 The Officers assess applications to be 

registered as an elector, and also to vote by post or proxy at elections.725 The law provides a right 

for registered persons to raise objections with the Officers as to the registration of another 

person.726 

                                                                 

723 Representation of the People Act 1983, s.4 
724 Ibid, s.8 
725 Ibid, s.9 
726 Ibid, s.10ZC-10ZE 

Office of the Scottish Charity Regulator – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit 

Legislative 
Basis 

Office of the 
Scottish 
Charity 

Regulator – 
Internal 
Review 

Conducts reviews, on request, of 
decisions it has made 

The 
Charities 

and Trustee 
Investment 
(Scotland) 
Act 2005 

The Regulator can 
confirm the decision or 
can reverse, revoke or 

vary it 

There is an 
onward right of 

appeal to the 
Scottish Charity 
Appeals Panels. 

Scottish 
Charity 
Appeals 
Panels 

Hears appeals, after internal 
review, against decisions of the 
Scottish Charity Regulator, with 

the exception of appeals relating 
to suspensions or removal of 

persons from charity 
management 

The 
Charities 

and Trustee 
Investment 
(Scotland) 
Act 2005 

The Panel can confirm 
the decision, quash it 

and direct the 
Regulator to take any 

such action as the Panel 
sees fit, or remit the 
case to the Regulator 
for a fresh decision 

There is an 
onward right of 
appeal, to the 

Court of Session. 

The Court of 
Session 

Hears appeals against decisions 
of the Scottish Charity Regulator 
to suspend or remove a person 

from the management or 
administration of a charity; and 
hears onward appeals from the 

Appeals Panels 

The 
Charities 

and Trustee 
Investment 
(Scotland) 
Act 2005 

The Panel can confirm 
the decision, quash it 

and direct the 
Regulator to take any 

such action as the Panel 
sees fit, or remit the 
case to the Regulator 
for a fresh decision 

None. 
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19.59  Electoral law provides for a right of appeal against decisions of the Electoral Registration 

Officers.727 The refusal to register an applicant, as well as the decision to register where there has 

been an objection, can be appealed by the applicant and the objector, respectively.728 Any 

decision of the Officers relating to an application to vote by post or proxy can also be appealed. 

These appeals are to the Sheriff Court. The Sheriff Court can dismiss the appeal, or allow it and 

direct the Electoral Registration Officers to alter the Register as it sees fit.729 There is an onward 

right of appeal from the Sheriff Court, on a point of law only, to the Court of Session.730 

 

 

 

                                                                 

727 Ibid, s.56-57 
728 Ibid 
729 Ibid 
730 Ibid, s.57 

Electoral Registration – Redress Processes 

Forms of Redress 
Onward Appeal 

or Review 
Body Remit Legislative Basis 

The Sheriff 
Court 

Hears appeals against 
decisions of Electoral 

Registration Officers in 
relation to the Register of 
Electors, and applications 
for post or proxy voting 

Representation of 
the People Act 

1983 

The Sheriff Court can 
dismiss the appeal, or 
allow it and direct the 
Electoral Registration 
Officers to alter the 
Register as it sees fit 

There is a limited 
onward right of 

appeal to the 
Court of Session, 
on a point of law 

only. 
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The Gambling 
Commission 

UK First-tier 
Tribunal  - 

General 
Regulatory 
Chamber 

Sheriff Court 

Internal 
Review 

Horserace 
Betting Levy 

Appeal 
Tribunal 

Court of   
Session 

UK Upper 
Tribunal – 

Administrati
ve Appeals 

The Office of the Scottish 
Charity Regulator 

Police Scotland 

Local Authorities as 
“Licensing Authorities” 

The Licensing Boards of 
Local Authorities 

Electoral Registration 
Officers 

Internal 
Review 

Internal 
Review 

Horserace Betting Levy 
Board 

Scottish 
Charity 
Appeals 

Panel 

Sheriff 
Principal 

Secretary of 
State for Work 

& Pensions 

Third Tier 
Appeal 

 

 

Initial Decision Making Body 

First Tier Complaint/Review/Appeal Body 

Second Tier Complaint/Review/Appeal Body 

Third Tier Complaint/Review/Appeal Body 

Route of Complaint/Review/Appeal 

Body can take independent action 

Regulatory/Oversight Body 

Alternative Methods of Dispute Resolution (ADR) 

Route of ADR 
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